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Taking Same-Sex Partnerships Seriously -
European Experiences as British Perspectives?

Kees Waaldijk, Senior Lecturer, E. M. Meijers Institute of Legal Studies,

Universiteit Leiden, The Netherlands

This artscle s based on a paper presented to the Four Jursdictions Conference, UK, January 2003.

Key problems in legislating on
same-sex partnerships

For any law maker contemplatmg legislating on
same-sex partnerships there are several key
problems. Apact from various forms of opposttion,
the three most important are:

m  the need to take wnto account different types of
considerations {iaw, justice, psychology, legal
clarity and strategy);

m  the selection of legal consequences; and
the choice of legal formats.

Different types of consideration

Considerations of law

So far international human rights law does not
require that the ban on same-sex marriages be
lifted.! Presumably, thus means also that certain legal
consequences of marriage can stifl be denied o
same-sex couples. However, it would be difficult to
make z hist of those ‘dentable’ consequences. For
example, Art 14 of the European Couvention for the
Protection of Human Rights and Fundamental
Freedoms 1950 requures that there 15 no unjustfied
discriminanion with regard to the night to respect for
prrvate and family hfe and for the home (Art 8), and
with regard to the night to the enjoyment of property
{Protocol 1, Art 1). Therefore, almost all legal
consequences of marnage could be brought under
the prohubitron of Act 14, Surely, 1t will be a while
before the European Court of Human Righes
(European Court) will have to decide all these 1ssues,
and 1t may well take the court a long ume to come to
the conclusion that most of the legal consequences of
marriages should be made available to same-sex
couiples too. But 1t 1s a fact that many enhghtened
hughest courts (inctuding those in Canada,? South
Africa,’ the state of Vermont,* Germany® and The
Netherlands %) have already indicated that 1t 15, or
could be, unlawful to continue excluding gays and
lesbians from benefits that are available for married
opposite-sex couples. It would seem only a quesuon
of time before a European, Scottish or English court
will reach such a conclusion,

Apart from the question whether 1t 1s lawful to
exclude same-sex partners from marriage and/or
from specific legal conseguences of marriage, there 1s

the questien whether 1t 1s lawful (1n the hght of
international and European law) to exclude same-sex
cohabitants from specific legal consequences that are
made available to opposite-sex cohabitants, A first
case n which this question 15 properly presented s
currently before the Enropean Court.”

Fmally, there 15 not much hope that the European
Court would soon require member states to extend
many of the benefits and burdens of marnage to
unmarrted opposite-sex cohabitants. The court takes
the posttion that this question falls within the margin
of appreciation of the member states.® In the absence
of the possibility to marry, same-sex couples may
have a better case.

Considerations of justice

However, a responsible legislature 1s not only guided
by the minumalist requirements of law, but also by
the wider demands of justice, In a democracy, laws
should be enacted on behalf of all and for the benefit
of all. In a secular state, religious traditions are no
justificatzon for excluding certan citizens froim the
enjoyment of nights given to the majonty of equally
loving and commutted citizens. Simularly, 1t 1s urterly
unjust to deny certaw citszens the possibility of
carrying the burdens and duties that, for other
atizens, ave linked to love and partnership.

Considerations of psychology

The discussion 1s not only about nights and duues,
benefits and burdens. Those who marry do not only
do so to avail themselves of the legai consequences
of marnage. At least as important for many couples
seems to be the opportunity, provided by the law, to
publicly show affection, commutment, joy and pnde.’
Weddings {whether in church or at the registry) are
not cnly legal events, but also public soaiat occasions
with deep psychological meaning to those involved.
They can, indeed, be characterised as manifestations
of prde. Therefore, the exclusion of same-sex
couples from marriage cannot simply be remedied by
making the legal consequences available to them.
Just like many heterosexuals, many lesbran and gay
couples will also want to publicly celebrate cheir
affection, comrmtment, joy and pride. As long as the
state 1s providing this symbolic service to
heterosexuals, it should make a simular registration
procedure, with a simular weight, available to
homosexuals, This 1s also important for other gays
and lesbians than the ones derectly involved,
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especially those sull finding («t difficult to come out.
They would greacly benefit from the clear message
that the state cares as much about same-sex love as it
does about heterosexual love. The importance of
such a message for the young of any sexual
ottentanion should not be underestimated.

Considerations of legal clarity

When legislating on same-sex partnerships, it may be
tempting to reivent or wmprove the wheel. This
ternptation should be resisted. The problem that
needs solving has been caused by the exclusion of
same-sex partners from marriage. For political
reasons, and because of respect for certain religrous
concerns, solving the problem by sunply lifting the
ban has not been possible i any European country,
and will not soon be possible mn Scotland, England
and Wales either. Even in The Netherlands and
Belgium, it proved necessary to first burden the
legislative system with someching other than the
familiar notions of marniage or cohabitauon. From a
perspective of legislative clarity chat 15 bad enough as
it 15. I the Scandinavian countries the law makers
have been wise. Simple Buls were drafted stating
who can enter into a registered partnership, then
staung that all the rules on gerting 1nto and out of a
marnage apply, as well as all legal consequences of
marnage, and then listing a few exceptions to that
general rule.’® The Dutch law makers unwisely have
chosen to draft two Bills on registered partnership:
one contained the {in some respects different) way
for getting 1nto 1t, plus the {somewhat different)
ways 1o get out of i, plus some of the legal
consequences of registered partnerstup;!'' and the
other Bill provided for most of the legal
consequences by amending some 100 existing
statutes (1nserung the words *or registered partner’
after every mennon of ‘spouse’, etc).’* The idea was
to amend all statutes that attached legal
consequences to marriage, but, naturally, some were
forgotten. Some of the mistakes and some of the
smaller diffexrences between marriage and registered
parmership were later repaired by subsequent
legislanon. Separate statutory instruments and
numerous bylaws were needed to deal with the lesser
forms of wnitten law, The French and the Germans
followed the bad Dutch example {without even
alming to cover most statutory provisions relanng to
marriage}.’* The difficulties thus creared for lawyers
to grasp fully the legslanon, and for ordinary
citizens to get satisfactory legal advice, should not be
underestumated,

The lesson from this for the law makers in the UK
should be evident. Registered partnership egistanon
can hardly be expected to be a jewel on the statute
book, but 1t 15 better to make 1t like Scandinavian
glass, reflecting the rmage of marnage, than like
Dutch clay or hke French or German pieces of stone.
And I might add m this context that the Balls
introduced in Westmunster by Jane Griffith MP" and
by Lord Lester of Hernlull** seem to be on the stony
side.

Considerations of strategy

In Britan, too, 1t will be a long, complicated and
uncertain route from equahty as a principle of jusuce
to equality being fully embodied 1n law. Of course,
in each jurisdiction some new and different problems
will arise, but some general lessons can be learned
from other jurisdictions.”” European experiences so
far suggest the wisdom of an incremental approach.
After all, 1n che face of the almost universal strong
opposition to homosexual law reform, some
compromuses will need to be made. On an earher
occasion, [ have tried to formulate this as the law of
stmall change:

*Any legislative change advancing the
recognition and acceptance of homosexuality
will only be enacted, if that change 1s either
percerved as small, or if that change 1s
suffictently reduced 1n impact by some
accompanying legislatve “small change” thar
remnforces the condemnanion of
homosexualty.’”
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Thus suggests that the way forward s Britain,
building on progress in the fields of crimnal and
anti-discrimination law, will go through various
stages. After the incidental recogmtion of cohabiting
same-sex couples for certam purposes (see above),
the time should be nght now for including same-sex
couples m all legislanon that gives certain rights or
duties 1o couples cohabiting ‘as husband and wife’.
That, m turn, would pave rhe way for registered
partnership legisianon {if pohtically necessary,
perhaps first with the exclusion of some legal
consequences),

No considerations of sex

At che end of this list of relevant considerations [
would suggest that sexuality should not be a
consideranon, Whether two partners actually have
sex with each other should be of no legal interest at
all. In fact, thar 1s how 1t 15 with marriage and
cohabrtation: non-sexual partners are allowed to
marry each other, or to live ‘as husband and wife’
(the latter expression does not need to be understood
in a sexual sense). That should not be different for
same-sex partners. Whether or not their relanionship
1s ‘comjugal’,"? “physical’, or whatever other
euphermism ene might choose, should not be relevant
for their parmmership rights. For me as a foreigner 1t
has been shocking to be reminded from time to time
that sexual mntercourse 1s still an element of Enghsh
and Scottish famly law. I would enly hope that the
practical probiems of prying and the prinaiple of
privacy will be rendering it a dead letter, soon.

Selecting legal consequences

By far the most important key decision to be taken
th any project to unprove the legal situanion of
same-sex partners 18 that about legal consequences.™
Which of the legal consequences of marnage can,
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and should, now be made available? It 1s also the
main pomt where pehucal ideals and political reality
clash, head on. In fact, 1t 1s stmple: the more legal
consequences are (nvolved 1o any piece of
partnershup legislanion, the greater the political
difficuity wall be to get thac legislation approved.
Clearly, 1t 15 the task of the advocates of equality to
push for legislation as comprehensive ag would be
polincally possible,

In thus context, 1t 1s important te point out that
marriage has many types of consequences, positive
and negative, materal and non-matenal, based 1n
private law and based i public law, It 15 a fallacy to
think that partnership rights are just a question of
famuly law. Many other areas of public and private
law also atrach legal consequences to marnage and
cohabitanon, In the daily bfe of many couples, the
consequences oufside the domam of famly law (tax,
social securicy, imrmigration) are often much more
mmportant than the classical 1ssues of famly law, In
my expenience, many lawyers need to be reminded of
this, regularly,

[ will come back to this below, when formulaung
my more precise recommendations for Brinsh law
makers.

Choosing formats

The last, and indeed the least, of the key problems
this field 1s that of choosing formats for legisiauve
recogmtion of same-sex partnershups. Equalty of
nghts 1s far more impoctant than equality of status.?!
It would be very wrong to make same-sex couples
wait longer for any substantive nights because first a
fight about chewr status has to be won.

So far, the law of Scotland, England and Wales
provides two formats for couples: formal marriage
and informal (de facto) cohabitation. In many other
European countries a third format has been
invented: registered partnershup. In fact a whole
range of subtypes of this third format has been
developed in different countries. They are all based
on the marriage model, te a public status resulting
from the public registration of the mutually agreed
partnership of two persons. There are three basic
types:*

®  quasrmarnage (with virtually the same legal
consequences as m the case of marriage, for
example n the Nordic countries, in The
Netherlands, and in Vermont, NMova Scona and
Quebec);

a  semi-marriage {(with only a hmited selecnon of
the consequences of marriage, for example m
France and Germany, i Hawan and
Calformia); and

®  psendo-marriage {2 mere registration carrymng
no, or hardly any, legal consequences, for
example i varnous towns in The Netherlands
and Germany before the nauonal partnership
legislation was enacted, 1 some Spamsh and
British cities, and in Belgiuum, where the
nattonal registered partnership scheme has only

a few legal consequences, notably with respect
to the common residence and to costs and
debts incurred for the household or for the
children®?).

As always, it would be wise to keep the law as
simple as possible. It would be counterproductive to
create yer another format, or to engtneer a hybnd
scheme that would be dependent on the couple
actually iving together and having formally
registered their partnership.™

The closer a registered parmership scheme 1s based
on the marriage model, the better the principle of
equality will be served and the easier 1t wiil be for all
concerned: for partners considering registration, for
lawyers advising on 1t, for third parties having to
deal wath 1t, for courts having to adjudicate on i, for
foreign authorities considering recogmsing 1t and for
{aw makers having to legislate on 1t. T would,
therefore, suggest that the legislatures 1n the UK,
apart from extending cohabitation rights to same-sex
partners, meroduce some form of registered
partnershup that 1s as close to tradimonal marnage as
15 peliticaly possible. And this should be so with
respect to:

the condinons of entry;

the formalities of entry;

the legal consequences; and
the ways of ending 1t.

Recommending six pieces of legislation

1 respectfully submuc that the way forward 1n
Scotland, England and Wales towards full equality in
the complex field of parmnershup law requires six
pieces of legislation. [ would categorise this
legisianive agenda under three headings: Now, Soon,
Later.

Now

= Including same-sex cohabitants in exssting rules
on ¢ohabitation.

Soon

s Inrroducing registered partnesship for same-sex
couples;

s prohibinng discriminanon on the basis of cvil
status;

m  allowing transsexuals to change their legal
gender, and

m  wncreasing the scope and number of
cohabitation rights.

Later

m  Malking both marriage and registered
partnership gender-neutral.
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Including same-sex cohabitants in the
existing rules on cohabitation

What 15 needed now 1s legislation te include
same-sex couples n all exisung written rules that
confer rights or duties and benefits or burdens on
mformally cobabiting partners. Most easily and
speedily, this could be done by one omnibus Bill, as
n Sweden,”* Norway,? Hungary,” France,” and ac
federal and provincial ievels in Canada.?® In The
Netherlands the same result was achteved by not
excluding same-sex couples wherever cohabitanen
recognition was introduced since the late 1970s.%
The Dutch approach 1s clearly too late for England,
Wales and Scotland. A statute-by-statute approach
{as now seems to be the policy in Scotland} would be
unnecessarily cumbersome and slow. The risk
would then be that, before all legislation will have
been properiy amended, the European Court {or,
undeed, a court in the UK) will have ruled that
discrimmation between opposite-sex and same-sex
cohabitants 1s unjustifiable under Art 14 of che
European Convenuon (in conjunction with Art 8 of
the European Convention - respect for home and
private hife — or Art 1 of Protocol 1 to the European
Convention ~ peaceful enjoyment of property). In
hight of recent judgments of the court 1n Strashbourg’
such a ruling could be given in a pending Austrian
case on the right to success:on in the tenancy of
one's deceased partner.™

The legislatien could be very sumple and would
easily gain cross-party support n the pachaments of
the UK. There 1s no need to invent new constructions
or criteria. All that work has been done when
opposite-sex cchabitants got their legislanve
recogniion. One Bill {perhaps with a Schedule
attached) should be enough now.

For Scotland, England and Wales, sucl ommibus
legislation wouid have to cover mostly material
consequences of cohabitation (notably 1n tax law,
social security and with respect to damages for
wrongful death, plus the 1ssue of inheritance
provision for farmuly and dependants). There are also
some non-material consequences that are so far only
fully available to opposite-sex couples, and which
need to be extended to same-sex couples (notably
tenancy succession, next-of-kin recogmtion for
medical purposes and protection m relanion to
domestic violence).

Ideally, some parennng 1ssues should also be made
fully gender-neutral 1n case of informal cohabitation,
but that may prove rather controversial, It should
not be too difficult to hft the {Scottish) ban on
fostering by cohabiting same-sex couples. More
preblematic rmght be a change with respect to
medically assisted msemmaneon. Perhaps the current
condition with respect to the ‘need for a father’
could be replaced by a less exclusive condition.

Introducing registered partnership for
same-sex couples

Afrer that first, relatvely easy bit of legislation, there
are four (related) pieces of legislation that would
require the attention of the British and Scottsh
Parhaments soon. Each piece could be enacred
wdependently from the other three {and, m theory,
even before the above described inclusion of
same-sex partners in all rules on cohabitation).
However, they would strengthen each other, so one
would hope that they would all be enacted in
Westmnster and Hollyrood within the next

3-4 years. However, 1t 15 important to distinguish
them clearly. Each will cause its own brand of
controversy.

After the inclusion of same-sex couples n existing
cohzbration legislation, there wall still be a large
number of major rights and duties, benefits and
burdens that in Bricamn are only avalable to
opposite-sex partners. They can avail themselves of
these things by getting married. Yet, hardly any wern
of this exclusively heterosexual hist has anything to
do with any mtrinsic difference between same-sex
couples and opposite-sex couples (arguably, only the
rules on patermty can be related to such an intrinsic
difference). That insight has prompted first the
Danush legislature in 1989,* and then ther
coileagues in Norway, Sweden, Iceland, The
Netherlands, Finland, the state of Vermont, the
provinces of Nova Scotia and Quebec, to invenr 2
form of quasi-marriage.*” In Europe, these new,
quasi-marital institutions of family law are mostly
called ‘registered partnerships’; in North Amernica the
term ‘civil untons’ seems to be preferred. The prime
reason for ntroducing these new mstitunions was
and 1s the desire to end the {discrummatory)
exclusion of same-sex couples from many of the
iegal consequences of marnage.

In other countries, law makers have chosen
not a form of quasi-marriage, but a form of
semi-marriage. This 1s what has happened m several
Spamsh regions,® in France® and Germany,”® and m
Hawau and California.’® A semi-marriage {Like the
French Pacte Cunl de Solidarité (PACS)} only entails
a selection of the legal consequences of marriage. But
as the Dutch saying goes, 1t 15 a better to have half
an egg than to have an empry shell. {This 1s not to
say that the empty shells of pseudo-marrtage, like the
one that recently became avarlable m London,
tollowing the example of quite of number of Dutch,
German and Spamsh ciues, are useless. They can be
useful on two symbolic levels: that of the partners
involved, who appreciate the chance to show thewr
affection, commitment, joy and peide 1n public; and
at the wider pohacal level as one way to pave the
way for a more substantial form of partmership
Fecognition. )

In theory, an alternative to the route of registered
partnership legislanon would be a more
comprehensive recogmtion of informal cohabitanon.
In my epuion, that would not be a recommendable
route.*® Furst, a system based on the occurrence of a
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fact, rather than the fulfilling of a formality, would
provide considerably less legal certainty to the
partners mvolved and to any third parties. Secondly,
that lack of legal certamry might make legislators
very reluctant to attach the more far-reaching legal
consequences of formal marriage to the mformal fact
of living together, Thirdly, the automatic recogmuon
of informal cohabitation would deprive the partners
of their freedom of choice (unless the legislation
would provide for an opt-out system}. And finally,
such an automatsc recognition would not satisfy the
evident desire among certain same-sex couples to go
through a public, legal and symbolic ceremony akin
to the marriage ceremony.

For all those reasons, and for the considerations of

law, yustice, psychology and legal clanty discussed
above, [ would strongly recommend chat the
sarisdictions of the UK model their regiscered
partnership both on the form of marriage (1e same
conditions, same procedures) and on the substance
of marriage. That would mean that a registered
partnership would have all of the legal consequences
attached to cohabitation {see above), plus most other
consequences of marnage, mcluding the rules on:

jownt property, alimony and inhertance;
immugration, citizenship and surname;

tax, social security and pensions; and
fostering, adoption, and parental rights and
responsibilittes.

And finally, I think there are seven good reasons to
exclude opposite-sex couples from partnership
registranon (here again it would be mnch better to
follow the Scandinavian same-sex only exampies
than the Dutch or French example):

m  Ifit s proposed to also admut epposite-sex
couples to registered partnershup, there would
be loud opposition from many religiously
minded people and orgamsations, fearing that
this would encourage many heterosexual
couples not to get properly married. Such
opposttion would endanger the adopunion of the
Registered Partnership Bill, and thus postpone
a much-needed improvement n the legal
position of lesbian women and gay men. In
fact, n The Netherlands the Christian
Democrats (the mawm opposition party during
the last 8 years) voted agasmnst the legislation on
registered partnership, not because they were
aganst greater equality for same-sex couples,
but because they were against providing
opposite-sex couples with an unnecessary
alternative to marriage.

m  Ific1s proposed to also admut opposite-sex
couples to registered partnershup, there would
be a lot of pressure ro make the legal
consequences of registered partnerstup much
lighter than those of marriage, 50 as to appeal
to heterosexuals who do not want to marry.
This would runi counter to the justified desire
of gay and lesbian couples to gan access to

virtually all legal consequences of marnage, not
just to a light selection of those consequences.
It seems that this mechanuism has played a role
1n the debares leading up to the French PACS
legsslation, which covers opposite-sex couples
but affects only a hmited number of legal
congequences.

o If registered partnership 1s very much like
marriage, only very few heterosexuals would
opt for 1t."!

m  Ifir1s proposed to also admit opposite-sex
couples to registered partnership, there might
well be some pressure to distinguish between
the legal consequences for same-sex registered
partners and opposite-sex registered partners
{as has happened m the Cataloma region of
Spain).*? This would make the law very
confusing.

®  If oppostte-sex couples are admtted to
registered partnership, a separate procedure
would be needed to allow such couples to
convert their registered partnership inte a
marriage (or even vice versa).

8 [c1s not discrimunatory to exclude opposite-sex
couples from registered partnership, as long
as registered partnership 1s not more
advantageous than marrage.

s If opposite-sex couples are admieted ro
registered partnership, and same-sex couples
not yet to marriage, the symbohc inequahry
between homosexuals and heterosexnals would
be remnforced, rather than lessened.

All legiumate interests of opposite-sex couples can
be met by adequate legislation on marriage and on
nformal cohabitation. There s no reason to include
them 1n registered partmership legislation,

Prohibiting discrimination on the basis
of civil status

It 15 not only legislation that attaches legal relevance
to marriage or cohabitation. Many employers,
pension funds, service providers, hospuals,
adminustrative authorities, etc, also quite frequently
treat people differently depending on whether
someone has a parner, on what the gender of that
partner 15 and/or on what the legal status of the
relanonship 1s.

It 15 all too easy to forget chus dimension of the
problem, If one were to mtroduce registered
partnership without a prolubitzon of covil status
discrumnanon, many employers and service
providers might continue to exclude (now registered)
same-sex partners from certan spousal benefits,
Probabiy only some civil status discrimination in the
employment field would be covered by the
prohubition on indirect sexual orentation
disctiminacion (as required by the EC’s Framework
Directive,* which does not cover direct
discoimunation on rhe ground of civil status).

A prohibtion of civil status discrimnation™
would outlaw discrimmation between marnied and
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registered partners, berween married and
unmarried/unregistered partners, and becween
registered and unregistered/unmarried (but the latter
only if being registered as a partner would be
deemned to be a civil status, as 1s the case in The
Netherlands but not in France}.¥

Allowing transsexuals to change their
tegal gender

For many transsexuals, the umpossibihty of changing
therr legal gender also severely hmus their
possibilicies of marrying. Opening up marriage to
same-sex couples would, of course, solve this
problem. However, that option seems far too
futuristic for Britain at the moment. A much quicker
solution to give transsexuals the full enjoyment of
their righe to marry would be che one adopeed
many other European countries: the possibility to
change one’s legal gender.* 1 would suppose that
such a solution would be much more welcome to
most transsexuals, and also far less controversial in
British polstics than the opening up of marriage.

It would, of course, be possible that a transsexual
1s married already when he wants to have a change
of legal gender. In such a situanion the transsexual
and huis partner should be given the option of ewther
digsolving the marriage, or of converting 1t into a
registered partnership (and vice versa).

increasing the scope and number of
cohabitation rights

There are several reasons why a number of rights
and duties should not only be attached to marriage
{and registered partnership) but also to informal
cohabitation. Such reasons mclude the protection of
weaker partners, the protection of children, and the
wish to eliminate unjustified discrimination between
married and unmarned individuals, However, for
reasons of legal certamty, privacy and freedom of
choice, 1t may be wrong to attach all legal
consequences of marrtage to all informal
cohabitanion. There are two solunions out of this
dilermma;: erther a legal system can choose to hnk
some of the heavier legal consequences (such as
comprehensive joint property, alimony after divorce
and mtestate mheritance) exclusively to marriage
and registered partnership; or a legal system can
choose to extend such legal consequences to
mformal cohabitants who have not opted out of
them.* Such opt-out systems are 1n force in some
Scandinavian countries and 1 Canada.” Most
European jurisdictions, on the other hand, have kept
a number of important nghts and duties the
exclusive domain of marniage (and registered
parmership).

Whatever choice will be eventuaily made in any
junisdiction, at least some legal consequences of
marriage should be extended to cohabitants of any
gender combination:

m  The protection of chuldren 15 a very good
reason to extend the possibilinies of fostering
and adoption and, indeed, of any set of
parental rghts and duties, to partners who are
mformally cohabiting. The best mnterest of a
chuld, as assessed by the competent court or
authority, 1s never dependent on the mere
formaiity of the civil status of the two adults,
or on their genderis), who are bringing the
chuld up or who could bring him up.*®

@ The protection of weaker partners 1s a very
good reason to extend any rules on next-of-kin
to include the informal cohabrrant of the
person concerned. The best interest of an
mcapacitated and/or hospitalised person can
almost always be best assessed by the person he
has been cohabiting wath.

These and simudar measures, if enacted before the
mtroduction of some form of registered partnershup,
may also serve another purpose. They reduce the
number of legal consequences that will need to be
considered when the law makers finally come round
to wntroducing registered partnership.

Making both marriage and registered
partnership gender neutral

After all thac legislanon, there would probably sull
be a demand for fuller equality, now ncluding
equality of status. And at least the considerations of
justice shall require that this demand wll be met by
the openung up of civil marnage to same-sex couples.

However, before that could successfully be
considered in the UK, probably marriage law should
first be made more secular, less sexual and less
gendered

When? Dhfficult to predict. But it may help to
realise how much has changed m public and political
opmion about homosexnality since the late 1980s
{introduction of s 28}, or since the late 1970s (gay
sex stl a cruminal offence i large parts of the UK).
If opinion keeps changing at a sumlar speed (and
that can be expected, given the quite wrrevocable
ever-mcreasing degree of comng out), the time for
same-sex marriages m Britain could come within
decades, racher than wathin centuries. In has
Stonewall Lecture, Robert Wintemute has predicted
this for the year 2025.°' That seems more or less in
line with the Dutch and Belgian timescales: n The
Netherlands marriage was opened up to same-sex
couples 30 years after the equalisation of the ages of
consent n 1971, and the Belgians seem set to do so
some 18 years after they equahised chewr ages of
consent i 1985.>° Bur why would the British be
slower than the Belgians? Perhaps n Scotland,
England and Wales the epening up of marnage
could be part of the golden jubiiee of the Stonewall
uprising m 2019

Only after the opening up of marriage to same-sex
couples {and consequently also of registered
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partnership to opposite-sex couples) would it make
sense to increase the difference in legal consequences
between these two institunions. In a pluralistic
society there may well be a demand for several forms
of formalised relationships, available to all.

See, tor example, UN Human Raghes Commiteee, Views of
17 July 2002 {Joshn et al v New Zealand, CCPR/CI7S/
DAN2/1999, available at www unbchr.ch, by searching for
‘Joshn® under ‘Treaty Bodies Database’). [t was held thac the
exclusion of same-sex couples from marniage does not viclace
Art 23 of the Internanonal Covenant on Crvil and Pelincal
Raghts, nor any other Articie of that Covenant.

My H[1999]25CR 3

NCGLE v Mimster of Home Affarrs (20000 (2) SA 1.

Baker v State of Vermont {1999 744 A 2d 864,
Bunderverfassungsgenichr 4 Qctober 1993, [1993) Newue
Juristische Wochenschnft (NJW) 3058,

Hoge Raad der Nederlanden 12 Ocrober 1990, [1990]
Nederlandse furisprudentie 119

Karner v Austria (Appheanion No 40016/93). See

R. Wuaremue, ‘Strasbourg to the Rescue? Same-Sex Partners
and Parents Under the European Convention’, m

R. Wintemute and M Andenaes (eds) Legal Recogmition of
Same-Sex Partnersiups (Hart Publishing, 2001), at p 727,
Saucedo Gémez v Spatn, declared inadmissible 26 January
1999,

For another view, see R. Bailey-Harris, Lesbian and Gay
Erniily Values and the Law, Third Stonewall Lecture

{25 March 1999), at p 6.

For Denmark se¢ I Lund-Andersen, ‘The Danish Registered
Partnershup Ace 1989: Has the Act Meanr a Change ta
Attitudes”, i R, Whintemutee and M. Andenaes , op ait,n 7, at
PP 349-356 and for Sweden see H. Yrerberg, ““From
Saciery's Pownt of View, Cohabuation Between Two Persons of
the Same Sex 15 a Perfectly Acceprable Form of Famuly Life”
& Swedish Srory of Love and Legislation’, m R, Winternure
and M. Andenaes, op cit, n 7, at pp 427436

This became the Registered Parenershup Ace of S July 1957
(Staatsblad 1997, No 324

This became the Registered Partnershup Adjustment Act of
17 December 1997 (Staatsbiad 1997, No 660)

See D, Borrllo, “The “Pacte Civil de Sohdarite” 1n France:
Midway Between Marrage and Cohabitanion’, in

R Wmtemote and M. Andenaes, op ar, n 7, ar pp 475492
and R Schimmel and § Heun, ‘The Legal Situation of Same-
Sex Parmerslups i Germany: An Overview', m R. Wintemute
and M. Andenaes, op cit, n 7, at pp 575-590,

Relationships {Civil Registranon) Bull introduced in the House
of Commons on 24 October 2001 (Bill 38).

Cuvid Partnerships Bill ineroduced 1n the House of Lords on

% January 2002 {HL Bl 41}

See the chronological overview m the appendix ar the end of
this article

K Waaldyk, ‘Small Change- How the Road to Same-Sex
Marniage Got Paved m The Netherlands’, in R Wintemute
and M Andenaes, op cit, n 7, at p 440

See the report by Nathalie Des Rosiers, Beyvond Compugality:
Recogrizing and Supporting Close Personal Adulr
Relatronships (Law Commussion of Canada, 2002) avattable at
www.lce.ge.ca.

In the gavs-in-the-military cases the European Court of
Human Rights has shown stself very concal of questioning
mdividuals on their (non-crimunal) sexval activicy (Sauith and
Grady v Unsted Kengdom (20000 29 EHRR 493 and
Lustig-Prean and Beckett v United Kngdom (2000) 29 EHRR
548)

In the report Cobabitation, The Case for Clear Law.
Proposals for Reform {The Law Sociery, 2002) the emphasis
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rightly 15 on the legal consequences of cohabitation and
registered partiership,

See R. Bailey-Harrs, op cit, n 9.

IDnfferent classtfications {of registered and non-registered
partnershup formars) are posaible, see C. Forder, “European
Models of Domestic Partnerstup Laws The Field of Choce’
{2000) 17 Canadian Journal of Family Law, at p 375, and

R Wintemute, op cit, n 7, at pp 763-767

See O De Schurrer and A, Weyembergh, *Starutory
Cohabitation” under Belgian Law; A Step towards Same-Sex
Marnage?, in B Wintemute and M. Andenaes, op ut, n 7, at
p 466

This seems to be the case n several Sparmsh regions; see

F. Jaurepa r Salas, *The Law an Stable Untons of Couples 1
the Catalomia Autonomous Commumey of Spany’, in

R Wintemute and M. Andenaes, op cit, n 7, at pp 507-508,
and N. Pérez Cinovas, “Spain: the Heterosexual State Refuses
w Disappear’, 1 B. Wintemute and M. Andenaes, opait, n 7,
ar pp 501-504

Homosexual Cohabitees Acr, SFS 1987.813

Joint Household Act of 4 July 1991, Act No 45

Arncle 685/A of the Civit Code, introduced by Act No 42 of
1996

The law of 15 November 1929 (Mo 99-944), which
mtroduced the Pacte Civil de Solidarué, also extended the
dehimnion of concubinage to cover same-sex cohabreants.

At federal level: Modernization of Benefits and Obligations
Act, Statutes of Canada 2000, chapter 12 {C-23). Faor
provincial laws see R Wintemate, op ait, n 7, at p 776.
Unregustered cohabuanon (both for same-sex and opposue-sex
couples) was first recogrised m Dutch legislation ia a law of
21 June 1979 {amending Art 7A:1623h of the Cwif Code,
with respect to rent law], followed by a law of 17 December
1980 on mhentance tax due by the surviving partner from a
4ot household' Since then, many more laws have been
amended so as to recogmse cohabitatron for 2 multcade of
purposes, mcluding soaial securiry, rax, atzenshp and
paretital anthority .

Swneh and Grady v Unsted Kingdom and Lustig-Prean and
Beckett v United Kingdom, op cat, n 19, Salgwerro da Silvs
Mouta v Portugal (2001} 31 EHRR, 47; and SL v Ausina and
L and V v Austria {unreported) 2 January 2003 In the case
of L and V the court rererated that just *hike differences based
on sex .. differences based on sexual orientation requice
parucularly senous reasons by way of jusuficanion’ {at

para 45} On 10 May 2001, the European Court of Human
Rughts declared inadmissibie the case of Mata Estever v Spam
{unreporred), but this was a case where all same-sex
cchabutants were treated differently from a very small group
of nnmarred different-sex partners, namely those wheo were
wnable to marry {again) before the divorce laws were passed in
1981,

Karner v Anstrea amd B, Winremute, op cit, n 7, at p 727 A
very simiiar case was recenty decided by the Englsh Court of
Appeal (Mendoza v Ghatdan {2002} EWCA Crv 1533, [2003]
1 FLR. 460}, 1t was held that i hight of the European
Convention for the Protecton of Human Rights and
Fundamental Freedoms 1950 the phrase ‘hving rogether as
husband and wife’ must be interpreted as including same-sex
couples.

See R. Bailey-Harris, op cit, 11 8, at p 15.

Law on Regstered Partnership of 7 June 1989, no 372

See R Wntemute, op cit, 6 7, at pp 761 and 775-778

See Pérex Cdnovas, op cit, o 24, at pp 501-504

Law No 99-244 of 15 November 1959 mcroducing che Pacee
Cral de Sohidante.

Law of 16 February 2001 {9 Bundesgeretzblatt 266)
mtroducing Lebensparinerschaft.

See B, Wintemure, op cit, n 7, atp 772

In Canada, where this route has been taken by federal and
provmcial parliaments, there are already problems with the
constirutionalicy of such ascription of staws and unchosen
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burdens {see K. Lahey, ‘Becoming “Persons” in Canadian
Law: Gennine Equality or “Separate But Equal™,
R. Wintemute and M. Andenaes, op ¢it, n 7, at p 265).

1 In The Netherlands, in 1992, 1992 and 2000, the number of

opposite-sex parmership registrations was even lower than

that of same-sex registeations {less than two for every 100 new

Opposie-sex. marriages). From 2081, the number of same-sex

partnerships went down because of the opening up of

marriage, Simultaneously, the number of opposite-sex
registrations went up, but this was because an oddity in the

Dutch legislation meant that married couples seeking a divorce

could avoid having to go to courr, by first converting their

marciage into a registered partnership (which can be dissolved
by mutual agresment, signed by a lawyer). For staristics, see

K. Waaldijk, op ¢it, n 17, ar p 463,

Jaurena i Salas, op cit, n 24.

# Council Directive (EC) 78/2000 of 27 November 2000
Establishing a General Framework for Equal Traatment in
Employment and Occupation (2000) O L 303/16.

4 Snch prohibitions exist in Belgium (Lot tendant & liutter contre
Iz discripunation, entering into force in 2003), Ireland
{Employment Equality Act 1998 and Equal Status Act 2000},
in The MNetherlands {General Equal Treacment Act of 1994,
Simifatly, in Luxembourg {Penal Code) and France (Penal
Code and Labour Code} discriminanon on the ground of
‘family situation’ is prohibiced, and in Finland {Penal Code
and Employment Contracts Act) discrimination on the ground
of ‘family relarions™.

4> In The Netherlands there is no legal definition of *civil status’,
but during the passage of the Registered Parmership Bill, it
was stated by the Government that being registered as a
partoer is a new cwvil status {see Kamersinkken 11

4

{Parliamentary Papers of the Second Chamber} 19%6-19%7,
23761, No 11, ar p 3). For France, see D. Botrillo, op cir, n
13, at p 475.

% Now the Eurogean Court of Human Rights requirss such

legislation; see its judgments of 11 July 2002 in the cases of

Goodwin v Umited Kingdom {2002] 2 FLR 487 and I v United

Kingdom [2002] 2 FLR 518.

An opt-out approach has been advocated for Britain by

R. Bailey-Harris in her Stonewall Lecture, op cit, n 9, at pp 6-

1%.

8 See C. Forder, op cit n 22, and K. Lahey, op cit, n 40.

% GeeR. Bailey-Harris, op cit, n 2, at p 12, The English ban on
adoption by an unmarried couple {same-sex ar opposite-sex) is
to be lifted by the Adoption and Children Act 2002 (chapter
38} {not yer in force).

9 Section 28 of the Local Government Act 1988 introduced the
words *homosexuality as a pretended family relationship’.

3 R, Wintemute, ‘Lesbian and Gay Equality 2600: The Potential

of the Human Rights Act 1998 and the Need for an Equaliry

Acr 2002°, Fourth Stonmewall Lecrure (2000} Exropean Human

Rights Revigw, at p 626,

The Dutch law opening up marriage to persons of the same

sex, of 21 December 2000 ({2001} 9 Staarsblad), entered 1nto

torce on 1 April 2001, For an English translation of the law
and additionat informatian, see www.emmeijers.nlwaaldijk.

The Belgian law opening up marriage ro persons of the same

sex, of 13 February 2003 {(2003) 3 Mosniteur Belge, at

p 2880} wiil encer into force on 1 June 2003,

47

32

33

Chronological overview of the main legislative steps in the process of legal
recognition of homosexuality in European countries

The overview on the following pages (last updated
April 2003} is roughly based on the hypothesis that
most countries, at different times and different paces,
go through a standard sequence of legislative steps
recognising homosexuality. The further {and sooner)

-a country has progressed along that sequence, the
higher its place in the table. The 15 member states of
the EU are classified in table 1. Twenty-one other
metnber states of the Council of Europe ate dealt
with in table 2. Both tables will contain inaccuracies,
and may have missed recent developments.
Corrections and additions are always welcome
{c.waaldijk@law leidenuniv.nl). See
www.emmeijers.nlfwaaldijk for further sources and
occasional updartes of this overview.

Symbols used

1993 = year in which the legislation came
into force

{1993) = the legislation has a limited scope
or is implicitly worded

[1993] = not the whole country is covered
by legislation

Lp. = legislation is in preparation or not
yet in force
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Table 1: EU member states

Decriminalisation | Equalisation Prohibition Prohibition First legislative | Repistered Joint or Civil
of homosexupal of age limits of discrimination | of employment recognition of partnership | second marriage
acts between in sex (in other felds discrimination not-registered legislation parent
(male) adults offences than SAme-5eX adoption
employment) cohabitation
Netherlands | 1811 1971 (1983} 1992 (1979} 1998 2001 2001
1992 19942 1980/1998>
1994
Denmark 1930 1976 1987 1996 (1986} 1989 1999 —
Sweden 1944 197§ 1987 1999 1988 1995 2003 .
Belgium 1792 1985 2003 2003 _ {2000) — 20033
Finiand 197 1998 1995 1995 _ 2002 — —
France 1791 1982 {1985} (1985) (1993} 1999 (1999) _ —
20018 (1985)
20017
Spain 18228 1822 1995 1995 (1994 f(1998- fip.J" .
2002)11°
Luxembourg | 1792 1992 1997 1997 . - _ _
Germany [1968] 196912 [1989] {1992/95] {(1998)]1¢ — (2001) _ —
1994 [(1998)11 i.p.
Ireland 1993 _» (1989) (1993) {1995)18 _ - _
2000'¢ 199817
UK (19671 [1980) 2001 ip. iLp. {20002 ip. i.p. —
19821
Austria 1971 2002 (1993) ip. (1998)2 - _ —
{20002
Ttaly [1861] 1889 — ip. — — — _
18892
Portugal 1945 _M . ip. 2001 - _ _
Greece 1950 e — ip. — — — _
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In the prombitien of discnmination m Art 1 of the Purch Consttuton, which entered into force in 1983, the words ‘o1 ans ground
whatsoever’ were added with the exphert ntention of covering discuminavon based on homosexual orencation (see K Waaldnyk,
‘Consticunonal Protecton Aganst Discriminanen of Homosexuals’ (1986/1287) 13 Jowr nal of Homoseanalty 57, 2t pp 59-60) In
1992 “hetero- or homosexual ouentavion’ was mserted 1 several ant-discninunation provisions of the Penal Code  In 1994, the Geneal
Equal Treatment Act came into foice, covering several grounds including ‘hetero o homosexual onentanon’

Iind

Urnegistered cohabitauon (both for same-sex and opposite sex couples) was first recogmsed m Durch lagislation in a law of 21 June
1979 {amending Art 7A 1623h of the Civil Code, with respect to 1ent law), followed by a law of 17 Decemaber 1980 on inheritance rax
due by the surviving partner hom a “joint household® Since then, mam more laws haie been amended so as ro recognise cohabitation
for a multrrude of pusposes, including socral securiey, ax, crorzenship and parencal aachonicy )

The surviving same-sex partmer pays the same wheritance tax as surviving marled spouse {Law of 4 June 1936, No 339, repealed by
Law on Registered Parenership of 7 June 1989, No 372)

The Belgian law opemng up marnage to persons of the same sex, of 13 Febiwany 2003 (2003} 3 Monwen: Belge, at p 9880) wall enter
into force on 1 June 2003

With the mtennon of covering sexual onentatnen discomination, the woud ‘meoeurs’ {morals, manneis, customs, ways) was nserted 19
several antt discriminanion prowisions of the Penal Code 1985 and of the Labow Code 1986 *Sexual orientation’ was added to both in
2002 (Lot #o 2001 1066 du 16 novembie 2001 1elative a la lutte contre les discimnations)

Ihd

Although the formal age s for heterosexual and homosexual acts were equalised at the nme of decnimmahsanon of homosexual acts
in 1822, i practice, bomosexual aces with minors continued to be penalised untl 1988 under a genesal provision agamnst *serious
scandal and ndecency’ (see H Graupner, Sexwaliraet, frigendschuz und Menschemechie, Tel 2 (P Lang, 1997}, at pp 665-666)

Law on Utban Housing of 24 November 1924

Registered partmership legislanen has, so far, onlv been ¢nacted in several regions Catalonua (1998), Aragon (1999}, MNavaira {2000),
Valencra (20013, Balearic Islands (2002}, Asturia (2002}, apd Madnd (2002}

The provisions on joimnt adopnon by unmarnied opposite-sex and same-sex couples have been suspended pending a challenge to the
constiatzonal power of Navaira (v the natonal government) to enace them See M Perez Canovas, ‘Spain  The Heterasexual State
Refuses to Disappear’, m R Wintemute and M Andenaes {eds) Legal Recognition of Same-Sex Par tnerships (Hare Publishing, 2001), ar
p 303

In the former German Demociatic Republic {East Geimany), homosexual acts between men were decriminalised in 1968 and the age
limits were equalised in 1989 In the pre-umfication Federal Republic of Germany (West Germany), the dates were 1969 and 1994 See
Graupner, op at, n §, at pp 407-410

Ane discrimmation provisions specifically 1eferring to sexual onentanon have been included in the consutution of three Lander {stares}
Brandenburg {1992), Thuingia (1993) and Berlm (1995)  Ann diseninunation legislanon has been enacted in one Land Saxony-Anhaic
{m force m 1928)

lb]ld

For oral and non penetiacrve sex, the age lunit 13 higher for male homosexual aces (17) than for heterosaxnal and leshian aces (15} Since
decrimunalisation in 1993, the age hmut for male homosexual anal sex and for herriosexnal vaginal and anal sex 15 equal at 17 See
Graupner, op at, 5 8, at pp 481 and 487

In 1989, only maieement to hatred was prolubired  Discriminatory dismussal became unlawfu) n 1993, other employment
discraimmartion i 1998, and dsenmmanon in educaton, housing, goods and services i 2000

Tnd

Domestc Violence Act 1995 and Powers of Actorney Acr 1995 (see L Flynn, © From Individual Protection to Recogrution of
Relatonships® Same Sex Couples and the lush Expenence of Sexual Oniencation Law Reform’, m R Wmtemute and M Andenaes, op
at, n 11, at p 5%6)

Decriminalisation of maost sex between two men over 21 taok place n England and Wales in 1967, 1n Scotland 1n 1980 and in Northern
Ireland 1n 1982 (see Ghaupner, op cit, n 8, ar pp 711, 727 and 739}

In 1297, the government introduced a ‘concession ourside the Imnugianon Rules’ allowing unmariied long term cohabinng parmers
who could nor marry each other (for example because they are of the same sex) to apply fo leave to enterfremain 1n the UK, m 2008,
this concession was meorporared wneo the Staterment of Changes in Immigration Rules (HC 395) (ar paras 29542950} The first prece
of parliamentary legaslavon recognising same-sex partmers was enacted i 2000 by the Scomnsh Pahament Adults wich Incapacity
(Scotfand} Act 2000 {s 87{2)} In 1999 and 2002, some older legislation has been interpreted so as to also cover same sex cohabitants
See the judgment of the House of Lords in Fitzpatiick v Stes g Housing Association [1998] 1 FLR 6 and the judgment of the Court of
Appeal 10 Mestdaza v Ghardar [2002] EWCA Civ 1533, [2003] 1 FLR 460

Sexnzl ortentation was first ncludad m the antu-disenmination prowsion of the Guidelines Ondmance for Police Forces 1993 The hist
law to include the term 15 the Youth Protection Law of the Cuty of Vienna 2002

Several partner related aspects of cnimunal law, including the night ro refuse testimony against yom parenel m a ciuninal coure (3ee

H Giaupner, ‘Legal Recogninion of Same-Sex Parmerships m Avstria’, in R Wintemute and M Andenaes, op air, n 11, at pp 557-55%)
In several parts of Ttaly decerminalbisation of sex between men took place before 1882 {eg in 1861 1n the Neapolitan province) See

H Giaupner, op e, n 8, at p 505, and F Leroy Fargeot, Historre pnidique de Phomosexualite en Eviope (Presses Universitaires de
France, 1997), at p 66

Berween 1245 and 1595 the age s were equal See H Graupmer, op a, n &, at pp 597-598
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Tabie 2: Other Council of Europe member states®

Decriminalisation | Equalisation Prohibition Prohibition First legistative | Registered Joint or Civil

of homosexual of age limits of discrimination | of employment ] recognitionof | Partnership | second-parent | marriage

acts between in sex offences | {in other fields discrimination | not-registered | legislation adoption

(male} adults than same-sex

employment) cohabitation
Iceland 19302 1992 1996 1996 — 1996 20007 —
Norway 1972 1972 1981 1998 1991 1993 2001 .
Slovenia 1977 1977 1995 1998 — . — —
Czech 1961 1990 (20013 1999/2001%* _ — - _
Republic
Switzerland | 1942% 1992 (1999 — — {2001 — —
ip.

Hungary 1961 20023 (19974 _ 1996 - _ .
Romania 1996 2002 {2002)* {2002 % e _ . .
Turkey 1858 1858 . _ — — — —
Poland 1932 1932 _ _— _ — — —
Malta 1973 1973 _ _ — — — —
Slovakia 1961 1990 — — —_ — — —
Ukraine 1991 1991 - — — — — —
Russia 1993 1997 — — —_ — — —
Latvia 1992 1998/2000% _ — — — —_ —
Cyprus 1998 2002 — _ — — — —
Lithuania 1993 ip® i.p¥ i.p-® _ _ _ —
Bulgaria 1968 — _ — — - — —
Croatia 1977 _ — _ — — — —
Estonia 1992 _ _ — e — — —
Moldova 1995 — — . — _ — —
Albania 1995 —_ _ — __ — — —
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Table 2 does not include Andorra, Armemia, Azerbayan, Bosma-Herzegovina, Georgia, Liechtenstein, Macedoma and San Manno, as
well as two European states which have yet to jon the Counail of Europe {Belarus, Serbia-Monrenegro)

Graupner, op cit, n 8, ar p 491, assuntes that decnimunalisation tock place in the same year as in Denmark (1930) From 1918 unul
1944, Ireland was an mdependent kingdom in personal umon with the Kingdom of Denmark

On 8 May 2000, the leslandic Pachamenr passed an amendment allowing a person 1o a regustered parenership ro adopt the child of his
registered partner {se¢ ILGA-Europe’s roonthly ExroLerter, hitp finet um2 dk/-stefffeurolet him, No 80, June 2000)

Article 49 of the Law on Misdemeanors, as amended by Law No 273/2001

Arncle 1 of the Law on Employment, as amended on 1 Ccrober 1599 by Law 167/1999, Art 1 of the Labour Code, as amended by Law
L35/2000, Axt 2 of the Law on Soldiers, as amended by Law 1535f204

In five Swass canrons sex between men had been decrimunalised before the entering into force of the first nanonal Penal Code m 1942
See Graupner, op ait, n 8, at p 640

Since 1999, the Swiss Constieution has tncluded ‘way of Wfe (smnde de we, Lebensform, modo di veta) m the list of grounds in its
non-discimination clavse, which 15 intended to cover *sexual orientation’

The canton of Geneva adopted a limited regisrered pactnershup law 1n 2001, the canton of Zurich in 2002 National legislatton
introducing registered parmershuip 15 10 preparation

Article 199 of the Penal Code has an age limit of 18 for homeoseual acts and of 14 for hererosexual acts In 2002 the Constitunonal
Conrt ruled that this discnminatory age of consent 15 uncoastitutional

In 1995 the Constirunional Court ruled that sexual onientation 1s covered by the words *other situation’ in the Consttution’s
non-discriminanion clause The ant disciiimanon prowision in the Act of Pubhic Health of 1397 [Act No 154) exphatly mennons
sexual orientation

The 2002 law was preceded by a Government Ordinance 137/2000 ‘on preventing and pumishing all forms of discnmination’ Of the
lacter 1t has been said that it had no pracucal effect because of lack of implementing regulations (A Coman, ‘Romania’, in T Gresf and
& Coman (eds), Equalay for Lesbuns and Gay Men A Relevant Disie in the EU Accession Process (European Region of the
[nternational Lesbian and Gay Associaton, 2001}, at p 58) Whether the same applies to the 2002 law {which was published 1n
Romama’s Official Gazette, Part I, Mo 65, 30 January 2002}, remains to be seen

Ibid

The age hmits were equalised in by the Lacvian Cniminal Law of 1998 1n 2000 che text was furcher clanhed so as ro make clear thar for
all sexual acts the mntmum age 15 the same {16 if the other 15 over 18), between 1998 and 2000 it had been argued that the rummum
age of 16 apphed only to vagnal heterosexwal acts, and that 2 mummum age of 14 applied 1o all other acts {see ] L Lavnkovs, ‘Lamna
Cruminal Law amended to Claniy that Age of Consent 1s Equal for All', in Exro-Letter, op cit, n 27, No 21, September 2001, at p 4)
The new Penal Code adopred in 2000 abolishes the higher age of consent of 18 years for sevual acts berween men {for hererosexual and
lesbian acts che age limig 15 14 years) This Penal Code has yet to come into force

The new Penal Code adopted m 2000 contams two ann discnnunation provisions that mention sexual onentatron This Penal Code has
vet to come it force
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