MULTIPLE, COMPOUND AND INTERSECTIONAL
DISCRIMINATION:
BRINGING THE EXPERIENCES OF THE M OST
MARGINALIZED TO THE FORE

By LL.M Timo Makkonen

Institute For Human Rights
Abo Akademi University
April 2002



1. Generd Introduction

1.1 Genera Conceptual Framework

1.2 Direct, Indirect and Ingitutional Discrimination & Positive Adion
1.3 Events-oriented vs Process-oriernted Approach to Discrimination
1.4 Groundsof Discrimination

1.5 Prgud ces, Attitudesand Behavior

2. Multiple, Compound and Intersectional Discrimination

2.1 Conceptud Questions

2.2 Closer Analysis of T hese Phenomena

2.3 Structura and Other Types of Intersectional Discrimination

3. Two Mgjor Reasons Why Intersectional Discrimination has Hitherto Remained Hidden
3.1 Narrow Understand ng of I dertity
3.2 Narrow Understand ng of a Group and its I nterests

4. Red-Life Examples of I ntersectional Discrimination

4.1 At the Intersection of Ethnic or “Racial” Originand Gender: Examples from
Out-Group Discrimination

4.1.1Women in Armed Corflicts

4.1.2 Exploitative Migration, Including Trafficking

4.1.3Minority and Immigrant Women and Health

4.2. At the Intersection of Ethnic or “Racial” Origin and Gender: Exanples
fromIn-Group Discrimination

4.2.1 Harmful Cultural and Traditional Practices

4.2.2 Paradox of Multicultural V ulnerability

4.2.3 Other In-Group Subordination and Disadvantage

5. Potential Pitfalls and Berefits of Intersectional Approach
5.1 Potential Pitfalls of Intersectionad Approach
5.2 Benefits of Intersectional Approach

6. The Chalengesthat Intersectional Discrimination Posesto the International
Systemof Human Rights

6.1 The Ability of Human Rights System to Recognize Intersectional Discrimination:
Assessing the Level of Awareness

6.1.1 Human Rights Committee

6.1.2 Committeeon the Elimination of Racial Discrimination

6.1.3 Committee on the Elimination of Disarimination against Women

6.1.4 United Nations World Conferences

6.1.4.1 Viennaand Beijing

6.1.4.2. Durban

6.1.5 Conclusions on the Level of Awareness

6.2. The Ahility of Human RightsLaw to Deal with Intersectional Discrimination
6.2.1 Human RightsLaw and Intersectioral Discrimination

6.2.2 Human Rights and the Paradox of Multicultural V ulnerability

7. Overall Conclusions and Recommendations
7.1 Overdl Conclusions
7.2 Overall Recommendations

NN

o ©

14

17
17
18

22

23
24
25
26

28
28
30
31

33
33
36

37

37
37
39
42
45
45
46
48
49
49
52

55
55
59



1. Gereral Introductiont

Equality and its concomitant princple of non-discrmination are s constitutive to our modern societies
that we do not always even recognize their elementary role anymore. Democracy, for example,
recognizes the equal worth and equal rights of al persons, for instance through adherence to the “one
person, one vote’ -rule. Equality isalso the cornerstone of human rights: all humanrightsbeong to all
human beings, without discrimination of any kind, and thus the concept of equdity is implicitly
embedded in the concept of human rightsitself. The prohibition of discrimination isaso a crucia aspect
of al legal systems as the prohibition seeksto eliminate arbitrariness in judicia and administrative
decision making, thus enhancing the predictability and the fair functioning of these sygems.

The right of dl personsto equality before the law and protection against discrimination constitutes a
universal human right recognized in some way in most human rights instruments, including the
Universal Declaration of Human Rights (UDHR). These human rights instruments either focus on
several grounds of discrimination, such as sex, ethnic or racial origin, disability and o on, or then on
one of them specificdly. The underlying idea, though largdy unarticulated, has been that peopleare, or
can be, discriminated againgt mainly on the grounds of one factor at atime, and that these grounds can
be treated separ atdly in legal instruments as well asin political action.

Latdy it has been understood that this is not the whole story. The ideathat people can belong to severd
disadvantaged groups at the same time, and suffer aggravated and specific forms of discrimination in
consequence, was first recognized and termed as “multiple” or “intersectional” dicrimination in the late
1980s and in the beginning of the1990s. The concept was back then introduced and explored mainly by
African American feminist scholarsin the USA,? who discovered the fact that African American women
auffered specific forms of discrimination not suffered by African American men or whitewomenin
general. The discussion on the subject remained predominantly academic in the first half of thel990s,
after which the importance and usefulness of the concept became increasingly recognized also in
different international human rights fora,® both governmentd and non-governmentad.

However, the concept has not yet anywhere even nearly used up all of its potential. This is because of
four main reasons, of which the first one is most important as it explains to some extent the others: 1)
the meaning and the practicd usefulness of the concept hasremained rather abstract and obscure, to a
certan extent perhaps because of the predominantly academic nature of the discussion on the
phenomenon; 2) mog international and national human rights ingtitutions and organizations, be they
governmental or non-governmental, are formed in such away that they either specificadly focus on only
one of the grounds of disarimination (such as sx or “race’™) or then deal with dl of the grounds at the

The author would like to thank the Ministry for Foreign Affars of Finland for funding this
research project. Thanks are dso due to my colleagues Merja Pertik&inen and Pauliina Salmenhaara for
excellent comments, and the latter also for proofreading. Obvioudy, none of the above areresponshble
for the observations, views and recommendations presented in this paper.

*The most eminent of them being Kimberle Crenshaw.
3See chapter 6.1.

‘I have mostly subjected the concepts of “race” and “racial” to quotation marks, because
according to contemporary scientific undersanding, there are no geneticdly or biologically distinct
races within the broad category of human race. This, however, should not obscure the fact that racial
thinking persists in the general society and that people are often treated on the bads of their presumed
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same time, but not in acrosscutting way; 3) the concept has only recently made the breakthrough it
deservesin the internaional human rights movement, and is only slowly being taken into account ; and
4) it has so far had even more modest success nationally, as only few governments or human rights
organi zations have recognized or taken action on the subject.

This gudy will proceed, on the bads of the above analysis asfollows: First, the conceptsthat are being
used in this context will be analyzed and defined, to the extent possble. Currently thereis consderable
conceptud disorganization, as several differernt concepts are used, and more importantly, they are
seldom defined or anayzed. Second, areasonable idea of the socia phenomena of intersectiona and
multiple discrimination will be formed through providing concrete exampl es of real life Stuaions
involving intersectional aspects, in order to render the concept less absract and to bring the analyss
closer to everyday redlities. Third, the different problems, especialy human rights problems, that arise
out of anintersectional andysis, will beidentified and discussed. Fourth, it will be discussed how law,
especially international human rights law, isable to deal with these problems so identified. Fifth,
recommendations will be formulated on the basis of this analysis.

1.1. Genega Conceptual Framework

Before we can proceed into a discussion of the concepts of intersectional and multiple discrimination,
we should havea good idea, first, of what discrimination is, and second, what the grounds for
discrimnation, such as gender, disahility and ethnic origin are. Thisis especially so because these two
are closely related to each other and to the concepts of multiple and intersectional discrimination.

The way peoplein generd perceive different humean traits, such as sex, origin or disahility, has a closer
connedion to discrimination than what is usually recognized. Thisis because, to put it bluntly, people
are not, asagenerd rule, disaiminated aga nst because of who or whet they really are, but because of
what they are thought to be or represent. An employer, for instance, might not hire a woman, not so
much for thefact of her gender, but because the employer harbors stereotyped beliefs according to
whichwomen in general are not fit for that particular job. To give another example, Jews have been
persecuted during different times not so much for their faith or ethnic origin, but because they have
been represented e.g. as*“controlling the economy” or “aspiring towards a world government” and so
on. Immigrants in European countries are frequently denied access to restaurants and night clubs, and
are under close surveillance in shopsand stores, again not so much because of their origin or culture,
but because being an immigrart is often, especially in the media, associated with trouble making and
crimes, and thusthe public reactions have been molded accordingly.

Sometimes the discriminetion may, however, be directly related to areal trait of a person; for instance,
when anemploye discriminates against a pregnant woman because hiring her would incur “ additiond”

costs discrimination is related to area and not imagined or stereotyped trait. However, even thistype
of discrimination takes place not only because of the existence of aredl trait, such as sex, but chiefly
because the society has been huilt up in away that imposes “additional costs’ upon employers hiring
pregnant women, but not others.

What is at stake here, especially with direct (often intentional) discrimination, are thus prejudices,
stereotypes and misrepresentations. A distinction between real and imagined traits, and discrimination
based on them, is most useful. Thusit is essential to realize also how different categories into which
human beings are typically divided, are socially constructed.

race.



Take the concept of “gender”, for instance. The distinction between the terms sex and gender iswiddy
accepted. The term “gender” refersto how women and men are perceived and expected to think and
act ina particular political and cultural context.”> The UN special rapporteur on violence against women
defined the concept in this way:

“Gender refersto the socidly constructed roles of men and women ascribed to them on the basis
of their sex. Gender roles depend therefore on a particular socio-economic, political and cultural
context, and are afected by other factors, including race, ethnidity, class, sex orientation and age.
Gender roles are learned and vary widdy within and between cultures.”®

The concept of gender can thus be characterized as asocially defined or constructed expectation
regarding roles, attitudes and val ueswhich communties and societies ascribe as appropriate for one sex
or the other. The term sex, on the other hand, refersto biological differences between women and men.
Thus, gender differences exist because of theway sociaty is organized, and not because of biological
differences.’

Social construction isdso heavily involved in the construction of the category of “disabled”. What
congtitutes an impairment or disability is socially constructed: disability hasbeen understood and
defined differently at different times and places. What can be validly pointed out, though, is that
disability is largely arelationship between an individual and his or her physical and sodd environment,
and that disability often manifestsitself in the contradiction between the capabilities of an individual and
the expectations of his or her environment. An impairmert becomes a handicgp only in a situation in
which thereis, for instance, no necessary accommodation in the formof spedal support measures, a
faat which does not in itself deny the reality and the existence of an impairment itself. Asch has
summarized thiswell:

“Imparments impose problemsin living, but...most of those problems can be traced to the social
arrangements, to the human created structures and practices in which people live and their
arrangements that are created with the majority of people without impairmentsin mind; they
could be re-created, they should be re-created to make the world a more possible for all its
citizens.”®

“Race” and ethnicity may aso be mentioned as examples of socially constructed categories, though
people often take these concepts as sef-evident givens. It is not so much so, that biological or cultura
contents would determine group boundaries, rather than that the boundaries determine the bhiological
and cultural contents, to the extent that they can even be said to exist.® Martin Bulmer and John
Solomos, the editors of the “Rethinking Ethnic and Racia Studies” special issue of the Ethnic and
Racial Studies journal, sum up the current unders anding of the main scholars of the fidd in thisway:

*Ana Angrita, 2000.

®UN Sped al Rapporteur on Violence against Women, 2001, p. 4. See d=0 Hillary Charlesworth
& Chrigine Chinkin, 2000, pp. 3-4.

"Ana Angarita, 2000, p. 5.
8Adrienne Asch, 2001b.

9See Timo Makkonen 2000.



“Race and ethnicity are not ‘naturd’ categories, even though both concepts are often represented
asif they were. Their boundaries are not fixed, nor is thar membership uncontested. Race and
ethnic groups, like nations, areimagined communities.... They are ideologicd entities, made and
changed instruggle. They are discursive formations, signalling a language through which
differences may be named and explained.”*

At the same breath it has to be reminded, that the acknowledgment of the social constructedness of
these categories does not necessarily in itself imply that these categories would be needless or harmful,
or that they would not have socia sgnificance. But it doesimply the possibility and the fact that the
socid nature of the production and reproduction of these categories makes possible the attribution of
different kinds of stereotypes to them groups that one bdongs to are often assod aed with positive
stereotypes,** while other groups are associated with negative ones.*? And stereotypes, as will be
established later, are intimately connected to discrimination.

1.2. Direct, Indirect and Ingitutional Discrimination & Positive Action

The concept of discrimination has been given several meanings and definitions.*® In general, lega
definitions of discrimination differ from definitions used in other disciplines and from meanings
atributed to it in everyday language. Furthermore, there is not, for instance, only one legal definition
of dicrimination: the concept has been defined in internationa documentsin severd different ways, and
nationa definitions also vary: for example the Finnish legal system employs several definitions of
discrimination. If this diversity is kept in mind, one might provide aworking definition of disarimination
for the purposes of this study, and in a general way characterize the essence of discrimination in the
following way.

discrimination refersto any distinaion, exclusion, restriction or preference which is based on any
ground such asrace, colour, sex, language, rdigion, political or other opinion, national or social
origin, property, birth or other status, and which hasthe purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise by dl persons on an equal footing, of dl rights
and freedoms.**

When deding with discrimination, distinguishing between direct, indirect and institutional d scrimination
is useful to a high degree Direct discrimination refers to a situation in which a person is treated
adversely directly on the basisof aprohibited ground, e.g. when anemploye categorically refuses to
hireimmigrants. Indirect discrimination, on the other hand, refersto a Stuation in which an goparently
neutral provision or practiceisdiscriminatory in its effects. No proof of discriminatory intent is
necessary, unlike usually in cases involving direct discrimination: the mere fact that the procedure,
practice or decision has de facto led to a Stuation in which agroup is put into an adverse position
suffices. One typical example of a situation involving indirect discrimination is oneinwhich one

Martin Bulmer & John Solomos, 1998, p. 822.

1E g. the Finns often liketo associate themsalves with the ability to last long under conditions of
duress (“siau” inFimigh).

2For instance, the association of foreigners with crimes.
BThisis related to the variation in conceptions of equality and justicein generd.
“This formulation is based on Generd Reconmerdation 18 of the UN Human Rights Committee.

4



condition for hiring an employee is the complete fluency of the official language of the country, if the
carrying out of the particular occupational activity does not initself require such fluency: the dfect of
this condition is to exclude from the scope of qualified candidates a disproportionate amount of
immigrants.

Besdesdirect and indirect discrimination, one may spesk of institutional discrimination. Institutional
disaimination refers to the pradices or procedures in a company or an institution, even the society as
awhole, which have been structured in such a way that they tend to produce discriminatory effects.
Ingtitutional discrimination is often unintentional, but it may aso be intentional, in which case we may
a0 speak of ingtitutionalized discrimination. A prominent example of institutionalized di scrimination
used to be South Africa unde the Apatheidregime.

The concept of affirmative action, or positive action asit is mainly called in Europe and sometimes
inappropriately referred to as “pogtive discrimination”, refers to such specific measures that are aimed
at preventing or compensating disadvantages that are linked to grounds such as ethnicity, gender, and
age. Positive action measures aim at attaining full equality in practice, and can override the basic
prohibition of making diginctions between people the objective of achieving de facto equality is often
expressly recognized as a legitimate justification for making distinctions.

1.3. Events-oriented and Process-oriented Underganding of Discrimination

The predominant understanding of discrimination is one which focuses on single events that take place
because of malevolent intentions. But as we can observe from the discussion on indirect and
Institutional discrimination above, discrimination as a phenomenon goes far beyond mere intentional
discrimination: discrimination lies often in the various processes and procedures of a company or a
public institution, and may take place without anyone with maevolent intentions having specificaly
desgned the procedureswith a d scriminatory intert.

The prevailing, or “common sense” understanding of discrimination isa formal juridical one, and
reflects the usage of the concept especidly inthefied of crimina law. It focuses on single eventswhere
one or more person is discriminated against on the basis of a prohibited ground (events-oriented
approach).” Some researchers have suggested that instead of this events-oriented approach, we should
see discrimination in its historical and social context, i.e. as a process (process-oriented approach),'
due to which disadvartaged groups may become exduded or subordinated. Seeing discrimination in its
specific context is one of the main elements of an inter sectiona appr oach.

Furthermore, in the experiences victims of discrimination, acts and situations of victimization often
form a continuum in which one act follows another, and in which the totality becomes worse than the
sum of its constituent parts. Discrimination and other forms of intolerance manifest themselves in
various situations, and may take the form of e.g. verbd ause, threats, violence, and discrimination in
the labor and housing markets, access to goods and services and so on. Disadvantages in one field of
life often reinforce disadvantage in the other fieldsof life. Focusng on just one event is thus often
insufficient in remedying the experiences of a particular per son.

1.4. Groundsof Discrimination

*Benjamin Bowling, 1993.
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Discrimination can take place on any characteristic attributable to a human being. These include
inherent and rather stable characteristics such as ethnic origin and sex, aswel as acquired and relatively
changeable charact eristics such as political and other opinions. In different times and places different
grounds have been identified in law and politics asmeriting particular attention, and even nowadays
thereare differences in therecognition of the experiences of different vulnerable groups in different
countries.*” One can identify a certain chronological evolution in relation to which grounds have been
recognized and when, both nationally and internationally. In many naional jurisdictions sex and racial
or ethnic origin have traditionally enjoyed attention and protection, while other grounds, such as
disability, age and sexual orientation have come aboard only later on. This expangon of the recognition
of grounds of di<crimination can be read as a symbolicd recognition of the equdlity of these previoudy
largely marginalized groups and as an attempt to fecilitate the inclusion of these groups irto the general
0ciey.

There areimportant differences between groups vulnerable to discrimination, also with respect to the
forms and consequences of discrimination they face. Intentional discrimination often targetsvisible
minorities or groups. “Racial” or ethnic origin, age and sex are usually highly vigble traits, which
means that these traits can essily be used for the purposes of judging and sorting people.® With respect
to disahbility, thereis huge variability among impairments: not all forms of disability are visible, and a
distinction between hidden and visible disahilities may be made. Traits such as sexud or political
orientation, on the other hand, are mostly “invisible” assuch, but they may be made visble. Especidly
in the case of sexual preferences, staying invisible may not, however, often be aviable choice, asthe
stress of hiding may turn out to be as problematic as the feared responses fromdisclosure.”® Age, for its
part, is a special category in that aging is experienced by all and becoming old by most members of the
Ciety.

It would not make sense to try to articulate typical forms of discrimination experienced by each group,
although some generalizations could undoubtedly be made. T his is because the whole point in
recognizing intersectional and multipleforms of dscrimination is thefad that asdifferent groups, sub-
groups and individuds suffer different and particular kinds of discrimination, one should avoid making
too general descriptionsof discrimination. However, studying practical, real-life experiences from
discrimination providesvery useful information and ingght of these diverse phenomerg, and hence they
will be discussed later on in chapter 4. T his observation emphasizes the importance of qualitative
information in addition to, or perhaps even instead of, quantitative data, when dealing with
discrimination.

The consequences of, and reaction to, discrimination also vary from group to group, and from
indvidual to another.

"Differencesin this respect exist also between international governmental actors. For instance,
the explicit inclusion of sexual orientation into the listings of prohibited grounds of discrimination has
not muster ed broad enough consensus within the UN, while sexual orientation has explicitly been
addressed by the EU e.g. inits Directive 2000/4 3/EC on the implementation of the principle of equal
treatmert in enploymert.

'8Cf. European Womens' Lobby (EWL), 2001.

¥Cf. Adrienne Asch, 2001a.



Discrimination isabout exd udon and subordination, and it efectively conveysan explicit message of
difference and inferiority of the victim.?° Given this humiliating nature of discrimination, victims often
wishto get over with the experience as soon as possible, and may not file a crimereport to the police®
Studies carried out in the field of racial discrimination provide also direct proof of this humiliating
nature of discrimination, as it has been found that experiences from racism and racial discrimination
have adirect bearing on the psychological well-being of ethnic minorities. such experiences have been
found to increase symptoms related to anxiety and depression.*

Victims of discrimination cope with their experiences in a variety of ways. Some may engage in what
could be called denial of discrimination. They may explain the incident in terms other than
discrimination, and may even blame themselves for what happened.” Others may adopt a strategy of
accommodation, and seek to avoid future Stuaions involving the possibility of discrimination. Some
may, due to the humiliating nature of discrimination, wish to lose remembrance of the incident as soon
as possible. Y et others chooseto challenge the act of discrimination, and taketheir case to the court,
make it public or take other such action.

People in different groupsare d <o differently positioned with regard to the support they are ale to get
in order to cope with discrimination. Thishasnot only to do with the fact that some ethnic groups and
women haverather grong international and national organizations backing them up, while others do
not. There aredifferencesalso in familial support and understanding of the dynamics of discrimination.
For ingance disabled people and those with non-dominant sexual preferences are usudly not born into
families wherethe other family members share the same trait, unlike people belonging to, for instance,
non-dominant ethnic communities?

1.5. Prejudices, Attitudes and Behavior

Prejudicerefersto unfairly or unreasonaldy formed opinions and feelings against a group of people. It
hasto do with the aésenceor lack of needed information and facts: as people usually want to come up
with ajudtification for their action or inaction in agiven Situation, then in asituation in which a person
does not possess the needed facts or other information, he or she may base his or her judgement on an
assumption or a negative emation. These assumptions and emotions, forming an atitude, may be cdled
prejudices if they are unfairly or unreasonably formed, e.g. if they represent faulty or incorrect
generdizationsor rigid and inflexible attitudes Scholars disagree to an extert on how to best describe
prejudicesas aform of an attitude.

®This has also been recognized eg. by the UN Committee on the Elimination of Racia
Discrimination, which notesin its Genera recommendation 26 (24/03/2000) that “the degree to which
acts of racial discrimination and racial insults damage the inured party's perception of his/her own
worth and reputation is often underedimated.”

ZAccording to international comparative studies, only 2,5 % - 25 % of victinms of racial
discrimination report the incident to the police. Bjorgo, 1997.

?Inga Jasinskaja-Lahti & Karmela Liebkind, 1997, pp.59-60.
2 John Griffiths, 1999, p. 317.

A drienne Asch, 2001b.



Prejudcesare related t o negative stereotypes and negative fedings towards a group or aperson. The
negat ive sereotypes and feelings reinforce each other, and result in the maintenance of social distance,
which again serves to maintain the negative stereotypes and feelings.

The relationship between attitudes (such as prejudices) and behavior (such as discrimination) isa
complicated one.? The starting point is that there is a causal connection between attitudes and
behavior: prgudices arguably determine the overall tendency of a person to discriminate, but cannot
predict specific single acts with much accur acy.?® One should not assume a 100% correlation between
attitudes and behavior, however: some people may be biased but nevertheless act farly, while some
people may discrimnate but not be biased. Very much depends on the specifics of the situation: how
socially acceptable or unacceptable it is to discriminate, are there any “costs” to discrimination
(probability of legal proceedings or other soda condemnation) and is there “ surveillance’ i.e. other
people around. On a very general level it nevertheless holds true that there is a postive correlation
between attitudes informed by prejudices and stereotypes on the one hand, and disarimingory action on
the other, i.e

Attitudes (stereotypes, preudices) ------------ > Action/Inaction (discrimination)

The same may aso apply the other way around, i.e. a behavioral pattern, such asthe mairtenance of
social distance, can influence prejudices.”’ It is however probable that forced action or inaction may not
have such an effect, i.e. lead to a change of attitudes. This meansthat if apersonisconstrained e.g by
means of law from discrimnatory action, his or her possibly biased attitudes may be left intact. Thisis
why generd awareness raigng is needed in addition to lega measures. legal sanctions are impor tant
and necessary in curbing discrimination, but other measures are needed to effectively combat the
motives underlying discrimination.

Disadvantages, in general, tend to reinforce each other and accumulate. When these processes of
disadvartage take placefor alonger period of time and in alarge scale, one enters a situation in which
the negetive attitudes (including stereotypes and prejudices) towar ds a group (such as ethnic, religious
or sexua minorities, the disabled, the women or the young/old) and eventsof discrimination against the
members of that group start to reinforce each other. This situation may ke called the vicious circle of
discrimination, and can be illustrated as follows:

%See John Duckitt, 1994, p. 26 in particul .
Ibid, p. 41.

27\ pid, p. 42.



ATTITUDES INFORMED BY

STEREOTYPES AND _—————————— > DISCRIMINATION
PREJUDICES /
SOCIAL DISTANCE =< — SOCIO-ECONOMIC DIFFERENCES

In addition to the interconnect edness of attitudes, discrimination and social digance, as discussed
above, one has to recognize the causal connection between attitudes, discrimination and socio-
economic differences. Discrimination by itsvery nature leads, on the long run, to socioeconomic
differences between groups of people. The general public is however often blind to the real causes of
these differences, and tend to use these differences as a proof of inferiority or some other defect on the
part of the victims (blaming the victim-phenomenon), thus reinforcing exiging stereotypes, which
reinforce discrimination, and so on. I n addition, socio-economic differences between groups of people
tend to increase socia distance as people belonging to different economic and social groups tend to
have less voluntary interaction. A vicious circle of discrimination has been formed.

It should also be noted that there is a connection aso between discrimination and socia distance, given
that it isusually psychologicaly “easier” to discriminate against people that oneisnot familiar with.

2. Multiple, Compound and I ntersectional Discrimination

Historically, discrimination on the grounds of sex, ethnic or racial origin and so on, have been
undergood as separae isaues, though they have largdy been treated in apardlel way. Laely, however,
it has been noted that particular Stuationsinvolving discrimination or some other form of disadvartage
may involve discrimination based on several grounds at the same time. An African American may be a
woman, a woman may be a lesbian, a lesbian may be disalded, a disabled may be old, and one person
can be dl of this at the sametime: an old disabled African Americanleshian, who may experience very
complex forms of discrimination.

Intersectional analysis first arose out of the experience of African American feministsin the USA, who
noted that the traditional understanding of racial discrimination did not include experiencesthat were
particular to African American women. From there, the understanding of intersectional analysis has
evolved into an understanding that all grounds of discrimination may interact with each other and
produce specific experiences of discrimination.

It is the definitional isaues that we will now turnto.
2.1 Conceptua Questions
The above mentioned situation, in which several formsof discrimination interact with each other, has

been conceptudized in several different ways, and thereis currently considerable terminological
ambiguity. Among the concepts that have been used to describe this situation are: “multiple



disadvantages’#, “multiple discrimination” %, “ double marginalization” and “triple marginalization”,
“intersectional discrimination”, “intersectional subordination”*°, “intersectional vulnerability” 3!
“compound discrimination”, “cumulative discrimination”, “ multidimensional discrimination”*?,
“interactive discrimination”, “double discrimination” and “triple discrimination”. In the academic drcles
the concept of “intersectiona discrimination” is clearly then most often recurring term, while in the field
of human rights the most often recurring term is “multiple discrimination”.

As will later be discussd in detail, the phenomenon at hand refers to several different types of
situations:

First, a situation in which one person suffers from discrimination on several grounds, but in a
manner in which discrimination takes place on one ground at a time. This is basicaly a
recognition of the accumulation of distinct discrimination experiences. It issuggested here that
the first type of discrimination should be termed multiple discrimination.

Second, a situaion in which discrimination on the basis of two or more grounds add to each
other to creste aStuation of compound discrimination.

Third, a stuation involving discrimination which is based on several grounds operating and
interacting with each other at the same time, and which produces very specific types of
discrimnation. Thisis called intersectional discrimination.

All of these typesof discriminationwould best be jointly called intersectional d scrimination.

Multiple discrimination, as defined above, should thus ke taken to describe the phenomenon in which
one person isdiscriminat ed against on several different groundsat different times. A disabled woman
may be discriminated againg on the bass of her gender in accessto highly skilled work, and onthe
basis of her disability in a situation in which a public office building is not accessbleto personswith
wheelchairs. Multiple discrimination is an apt term to describe this kind of situation, as the term
“multiplé’ has mathematical connotations, and as thistypeof situation is one in which a person suffers
discrimination on the basis of e.g. gender + disability + age. Exactly because of these mathematical
connotations, the term “multiple’ (or double, triple and so on) should not be used in connection with
situationsinwhich dfferent grounds operate s multaneously and not separately. So, for indance, a
disabled woman may experience specific forms of discrimination, in which discrimination on the
grounds of being awoman and a disabled person interact, and which should not be called multiple but
intersectional discrimination.

This is because in some situations discrimination on the bass of e.g. gender and origin are inseparable
in the concrete livesof people to the extent that simplistic mathematical equations are completely out
of question; for instance it would be a mistake to assume that

%See e.g. Commission on the Status of Women, p. 45.
#See e.g. CEDAW Comimittee, A/56/38.
¥See e.g. UN Specia Rgpporteur on Violence Against Women, 2001, p. 3.

#See e.g. Kimberle Crenshaw, 2000; UN Specia Rapporteur on Violence Against Women, 2001,
p. 39.

¥See eg. African American Policy Forum.
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“typica experience of a womaninthe USA” + “typical experience of an African American in the
USA” = “typical experience of an African American woman in the USA”

Compound discrimination should be taken to refer to such a situation in which several grounds of
disaimination add to each other at one particular instance: discrimination on the basis of one ground
adds to discrimination based on another ground to create an added burden. There can be two or more
types of discrimination in play at one given situation. An illugrious example would be, to continue
along the inter section of origin and gender, a situation in which the labor market is segregated on
multiple basis: some jobs are considered suitable only for men, and only some jobs are reserved
particularly for immigrants. In such a situation the prospects of an immigrant woman to find ajob
matching her merits are markedly reduced because of compound discrimination.

Intersectional discrimination, in its narrower sense, should be taken to refer to a situation in which
there is a specific type of discrimination, in which several grounds of discrimination interact
concurrently. For instance, minority women may be subject to particular types of prejudices and
stereotypes. They may face specific types of racia discrimination, not experienced by minority men.
Crucid to thiskind of intersectional discrimination is thusthe specificity of discrimination: a disabled
woman may face specific types of discrimination not experienced by disabled men or by womenin
general. One example of such discrimination would be unjustified subjection of disabled women to
undergo forced sterilization, of which there is evidence around the world: this kind of discrimination is
not experienced by women generdly nor by disabled men, not at least anywhere near to the same extent
as disabled women.

This specificity of intersectional dscriminaion has been emphasized e.g. by Kimberle Crenshaw, who
has noted that the “... intersection of racisam and sexism factorsinto Black women’s lives inways that
cannot be captured wholly by looking at the race or gender dimensions of those experiences
sepaately”®.

An interesting example of intersectional reasoning is evident in the following case before a US court,
which concerned an Asian woman:

“Where two bases for discrimination exist, they camnot be neatly reduced to digtinct components.
Rat her than aiding the decisional process, the attempt to bisect a person’ sidentity at the
intersection of race and gender often distorts or ignores the particular nature of their experiences.

¥Fredman & Szyszak write: “The cumulative effect of race and sex discrimination is not Smply
additive. Black women experience problemsnot shared by ether white women or black men”, and
provide an example of such a situation: “for instance, in contrast to white women, black women view
abortion as a coercive mechanism, and not as a question of autonomy”. Fredman & Szyszak, 1993, p.
221. Quite interesting in the above passage isthe way in which the univer sality of experiences of all
women isdenied while the universality of experiences of Black and respectively white women is
supposed instead.

#See UN Special Rapporteur on Violence Against Women, 2001, p. 10, and Kimberle Crenshaw
2000.

*Kimberle Crenshaw, 1991, p.1243.
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Like other subclasses under Title VII, Asian women are subject to a set of stereotypes and
assumptions shared neither by Asian men nor by white women.”*®

Onemight also create afourth category: that of overlapping discrimination. This would refer to a
situation inwhich a person is discriminated against in one situation on several grounds that operate
independently. If, for ingance, afirm hasa (hidden) policy of not hiring immigrants or disabled people,
a disabled immigrant job seeker is discriminated against on two grounds operating simultaneously but
individually. In such cases where the employer is aware of the existence of both of these traitsit is
patently difficult, if not impossibe, to establish the ground on which that person was discriminated
againgt. Yet in other cases one fador may be the deddve factor inwhich casethe employer never gets
beyond thisfirst factor to take note of the other factor. It is enough that the person is animmigrart, for
instance, and that he is disabled may or may not add to the decision not to hire that person.

All these types of discrimination would be best called intersectional dscriminaion, to the extent there
Is aneed for an overarching term. This is because the term is already rather well established, and
perhapsthe best captures theidea of the phenomenon as a whole. However, given that the concept of
multiple discrimination is rather exclusively used in the field of human rights, it may for practica
reasons be necessary to use that concept as an overarching one in that specific context if conceptual
accuracy is not needed - at least until the time that a new conceptual framework is adopted.

The definitiond issues, however, do not stop there. Should we speak of discrimination, or should we
indead speak of e.g. intersectional, compound and multiple disadvantage, subordination or perhaps
vulnerability? This question arises because the concept of discrimination isused in different ways, and
Its use may sometimes be somewhat miseading. As discussed above, discriminaion refersprimarily to
the making of an unjustified digtinction, i.e. to adverse treatment on the beds of e.g. sex, age, origin etc.
Intersectiona discrimination is ‘discrimiretion’ in this sense, asit is about unjustified distinctions and
adverse treatment on forbidden grounds. But bothin every-day language, as well as in law, one does
not necessrily label something as * di scrimination’ even if there is an element of discrimination involved.
Thekilling of Tutsis by Hutus in Rwanda, though it involved adver se treatment on the basis of ethnic
origin, wasnot, and should not, be described and classified as*“racial or ethnic discrimination”, but as
“genocide”. Similarly, phenomenasuch as trafficking and rape during armed corflicts are often
mentioned as prime examples under the rubric of intersectional or multiple discrimnaion, while there
is much esethan just discrimination involved. For instance, trafficking, along with its various side-
phenomena, violaes the right to life, the right to dignity and security, the right to just and favorable
conditions of work and the right to health.®” There isno reason to reduce trafficking to “ mere”
discrimination.

None of the suggested terms is able, because of different reasons, to be descriptive, unambiguous and
wide enough in application to be useful for our purposes. Thus the concepts of discrimination,
subordination and vulnerability will al be used in this study, depending onthe particular context a
hand. For all practical purposes, when academic preciseness is not needed, “intersectional
discrimination” should perhaps be used, as the usage of the concept has to a certain degree already
become customary. But as a general recommendation, one should always use specific concepts (such
as“genocide”) wherethey exist, and use theintersectional terminology for analytica purposesonly.
Though intersectional discrimination is a very useful notion for the purposes of identifying and

%L am v. University of Hawaii, 40. F.3d 1551, 1562 (9th Cir. 1994).
$¥"UNHCHR, 2000, p. 8;
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combating spedific forms of discrimination, the purpose should not be to create such anew overarching
category that would replace the existing specific categories of human rights breaches.

2.2. Closer Analysis of These Phenomena

Persors disposed to multiple discrimination merit mgjor attention, simply because of the frequency of
discrimination they experience or are indanger of experiencing: if disabled people are discriminated
against more likdy than able-bodied people, and those belonging to ethnic minorities are discriminated
against more likely than those belonging to the mgority, thenit is also likely that a disabled person
belonging to an ethnic minority is discrimnated against mor e often than those who are “only’ disabled
or who belong to a minority ethnic group. The fact that a person faces multiple discrimination does not
in itself preclude the posshility that he or she faces also compound and/or intersectional discrimination:
it is actually highly likely that it so happens. Multiple discrimination may involve different types of
discrimination, both intentional and unintentional.

Compound discrimination, the stuation in which the effects of discrimination on different grounds
merge to create a unique predicament, also deserves mgor attention, as the resulting situation of
compound dicrimination is very intense in nature. This can be observed if we keep in mind the example
given above inrelation to the lébor market: if an immigrant woman faces a “segregated” labor market
which has specific “women’s jobs” and “immigrant’s jobs’, the position of an imnigrant woman isvery
precarious. Compound discrimination may involve in itself elements from both intentional and
unintentional discrimination.

Intersectional discrimination, in its narrower sense, is the key issue here. In such situationsit is often
markedly difficult to andyze whether a person was discriminated agang because of, for ingance, his
or her gender, origin, age or disability. This is because different types of discrimination often intertwine
in the way noted by the Combahee River Collective: “we..often find it difficult to separate race from
class from sex oppression because in our lives they are most often experienced simultaneously”®. Not
only isit difficult to categorize or define intersectional experiences, but as such specific types of
discrimination in a manner fall outside the established caegories and established expectations of the
ways the “established victim groups’ face discrimination, intersectional discrimination often remains
hidden - the “system” amply does not anticipate and hence recognize such discrimination. T he reasons
why intersectional forms of discrimination have o far remained rather invisible will be discussed in
detail elsewhere inthis study, especially in chapter 3.

Cremshaw, speaking of the intersectioning of “race” and gender, has noted that “ neither the gender
aspects of racial discrimination nor the racial aspects of gender discrimination are fully comprehended
within human rights discourses”®. By this she means that the spedficity of the experiences of minority
and immigrant women have been excluded both when discussing gender discrimination and when
discussing racial discrimination. This analyds could be extended to any subgroup facing intersectional
discrimnation. This exclusion follows mainly from the fact, that smplification and generdization is
needed in order to render various complex real-life phenomena (such as discrimination) more
understandable and managealde. However, these processes of simplification and generaization serve
only to recognizetypical manifestations of that particular phenomenon, meaning that the experiences
of a subgroup are not included into the cluster of typicd experiences of the group asa whole.

#Cited in Fredman & Szyszek, 1993, p. 1
¥Kimberle Crenshaw, 2000.
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Hence, along the lines of analysis devd oped by Crenshaw, one might from aparticular viewpoint, say
the promotion of women'’ srights, speak of over-inclusion and under-incluson of intersectional issues
In a given category. Over-incluson would refer to aSituation in which aparticular practice, containing
intersectional discrimination on the basis of both “racial” origin and gender, islabeled and understood
only as “gender discrimination’” and not as gende and racid discrimination. Under-inclusion inthe
same gtuation, again from the point of view of women’'srights, would refer to astuation in which a
practice is labeled and understood only as “racial discrimination” and not racial and gender
discrimination.®® This observation emphasizes the need to andyze al kinds of discrimination in order to
examine their causes and consequencesin greater detail.

One crucid feature linked to both compound and intersectional discrimination isthat the conjoining of
two or more grounds making a person vulner able to discrimination may have a so-called trigger effect.
A person might not in general discriminate against women or immigrants, but the combination of these
two factors may trigger discriminatory behavior.

2.3 Structural and Other Types of Intersectional Discrimination

Asdiscussed above, discrimination may be direct, indirect or ingtitutional in nature. Discrimination may
also be intentional, unintentional or structural. The implications of the term “structural” will be
discussed later on in detail, but its use arises out of the observation that disadvantage is often not
intentionally produced, in the sense that somebody wanted it, nor need it necessarily thus be
unintentiond, in the sense of having been completely randomly produced.* Structura discrimination is
more about the failureto recognize the effects of a certain policy or practice with respect to a particular
group, espedcially if that group is already in avulnerable position socialy.** Writes Crenshaw:
“intersectional subordination need not be intentiondly produced: in fact, it is frequently the
consequence of the imposition of one burden that intersects with preexisting vulnerabilities to creae yet
another dimersion of disesmpowerment”.*

Intersectional discrimination, inits wider meaning, can result from any combination of these various
types of discrimination. If, for instance, halal food is not available for elderly Mudimsin a public
institution for the care of the elderly in a non-Muslim country, we can see tha there is direct
discrimnation, which may be intentional or unintentional, on the basis of religion, and also what we
might cal structura discriminationon the beds of age, because the society has not seento it that people
adhering to different religious beiefs are equdly treated in public inditutions for the derly. The dderly
in such a situation, while treated equally before the law, are not grarnted the equal protection of the
laws.

“°See UN Spedal Rapporteur on Violence Against Women, 2001, p. 9, and Kimberle Crenshaw,
2000, pp. 4-5.

“1See John Powell, 2000.

“2Structural discrimination comes close to what was previously defined as institutional
disarimination. However, these two concepts are not completely interchangeable, primarily because
“inditutiond” refersespecially to the use of public power, while “sructurd” may be something inherert
e.g. inthe labor market.

“Kimberle Crenshaw, 1991, p. 1249
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Structural discrimination refers to a situation in which a person faces disadvantage or heightened
vulnerability because of the functioning of the society and the specific communities the person isa
member of. Crenshaw, writing on the experiences of minority women, notes that:

“Intersectional discrimination is particularly difficult to identify in contexts where economic,
cultural or sodal forces quietly shape the background in a manne that placeswomen in a postion
where they are then impacted by some other system of subordination. This structural backdrop is
often rendered invisible because it isso common or widespread tha it appearsto simply
constitute a natural - or at least unchangeable - fact of life. The effect isthat only the most
immediate aspect of discrimination isnoticed, while the background structures remain
obscured”.*

One example of this kind of structural intersectional discrimination wou d be the Ddit (* untouchable”)
women inIndia, who face diverse kinds of harassment and breach of their rights, including rape, by
those bd onging to “higher cages”, particularly while carrying out of their responsibilities of acquiring
water in public places. Here the gendered set of responsibiliti es positions these wonmen to absorb the
consequences of caste discrimination in the public sphere.** The Dalit women seldom report their
experiences to the police agan, the reason ismainly structural, as nonreporting is related to the fact
that the Dalits are economicdly dependent on the other groups, and cannot “afford” risking their
rel ations with them: “the odds are stacked against them” .*

The next real life exampledeals with structural, compound and intersectional discrimination and
disadvantage. This example has been chosen, not because it represents the “worst” case possible
scenario (which it doesnot), but becauseit gptly illustrates how the “economic, cultural and social
forces quietly shape the background”, as desaribed by Crenshaw:

“Elizabeth came to California from Vietnam through the Amerasian Homecoming Act of 1988.
Because of her limited English skills the only job she could find was in a restaurant where she
faced radal and sexual discrimination. Under the California welfare reform program Elizabeth
was required to take the first job she could get, but did not provide her the training or language
classes necessary for successful and sugtainable employment. Because of her limited income she
cannot afford language classes and thishas prevented her from finding ajob that would pay a
living wage for her and her two young children” .*

Another exanpleof structurd and compound discrimination and disadvantage would be the situation
of awoman who immigratesto a given country in order to mary alocal citizen or a person with a
permanent residence status. According to immigration laws and marriage fraud provisonsexisting in
several countries, such a person hasto stay in the new country for acertain time (e.g. two years) and
remain “properly married” before she can apply for a permanent status. If the woman then becomes a

“Kimberle Crenshaw, 2000.

“**Kimberle Crenshaw, 2000.

“6Cf. UN Special Rapporteur on Violence Against Women, p. 17.
“"Women's Ingtitute for Leadership Developmert for Human Rights.
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victim of domestic violence, her options are either to divorce and get subsequently deported, or to
suffer continuing violence. Faced with such a choice, many women choose thelatter.*®

A third example of structural intersectional subordi nation could bethe following one: Suppose astate
engages itself in structural adjustment policies and withdraws resources fromthe care of the young, old,
disabled, etc. The consequences of such an engagement are felt most heavily by women, given that
according to traditional gender roles women are allocated care taking activities. In addition, class
structures, i.e. economical status, determines which women can afford having thiswork performed by
the other women. The effects of such a policy change is most heavily felt by the economically
challenged women.*

I n connection with structural discrimination, one might speak of risk factors, such as non-dominant
“racial” or ethnicorigin, religion, gender, disahility and sexua orientation, which predict the probabil ity
and forms of discrimination and disadvartage one is likely to suffer. The concept of social location is
most insightful for our analysis here, as it adequately captures the role of these risk factors.

People living in a particular society can be represented in various ways, and we might for example draw
apoliticd map - in its most basic form, it would be aline from left to right both concretely and
symbolically - and situate all people living in that society aong tha line. Smilarly, we might draw a
multidimensional map, where every menber of the socigy woud be situated according to his or her
sex, age, health datus, sexual preferences, socia class and so on. The specific intersection of onés
traits and statuses thus determines his or her specific social location. Given that we know of the way
in which some traits (in this case: “risk factors’) serve as basis of discrimination and subordination, we
could determire from the social location where an individual is situated his or her overall degree of
vulnerability to different kinds of discrimination. The social location affects, and is also affected by,
such structurd issues as education and employment, which shape the capabilities of an individual and
the range of options a person hasin deciding what kind of lifeto lead. It also hasto be noted that
people experience race, class, gender, and sexuality differently depending upon their social location, and
that also other people perceive them differently depending on their location.*

For instance, if an immigrant with a darkish perplexion tries to access a restaurant in a Northern
European country, and behaves and dresses as he normally does, and possibly even triesto speak the
officid language of the country, it is highly more likely that hewill not be let in, than if he pretends to
be aforagn investor or business person temporarily visting the courtry, and dresses formally and
speaks English: thisis because being “immigrant” is associated with negative i ssuessuch as low socio-
economic status, while being a“foreign busnessman” has exactly the oppodte assodation: the assumed
social location is different.>*

The socid location is not congtant, but changes over time. For instance, recession tends to hit hardest
those who already are disadvantaged, changing the social map. This is especially because of the
tendency of disadvantages to cumulate. Poverty lessens one’ s de facto possibility to acquire higher
education, which limits one's employment opportunities, which againislinked to the lack of economic

“K imberle Crenshaw, 1991, p. 1247.

“Kimberle Crenshaw 2000.

*Unit 1.

*'This observation isbased on thefield work carried out by the author of this study.
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success, whichin turn e.g. limits one€'s access to hedth care especidly if the hedth care system has been
privatized, and S0 on. Besides poverty, dso illiteracy isamajor multiplier of disadvantage: rights which
an individual may clamare no good, if one is not aware of them or if one cannot file complaints and
other communications inthe first place because of eg. illiteracy. There areal 2 other situations in
which aperson is soddly Stuated in a way that he or she cannot de facto exercise his or her rights:
there are dso in modern democratic countries especially women of fore gn origin, who have married to
aloca man, who by means of different kinds of subordination kegps her ignorant of her rights and
excluded from the general society: in effect, she has no possibility to claim her rights, and is aso
“invighle” to the system of human rights. T he same Stuation may also actualize as a result of cultural
and linguistic barriers.

The idea of social locationisuseful for our analyss as it specifically addresses the mamer in which
racism, sexism, patriarchy, economic disadvantages and other discriminatory systems contribute to
create layers of inequdity that structuresthe relative positions of men and women, ethnic and ot her
groups.® It also captures very well thestructural role of many types of disadvartage and subordination,
and alows usto better identify and analyze potential problem situations. T his type of an approachis
more advanced than the traditional approach to vulnerability and discrimination, which has proceeded
along one single unidimensional line (such as sex) at a time, separaed from the other dimensions of
disadvartage.

3. Two Magor Reasons Why Intersectional Discrimination hes Hitherto Remained Hidden

While one probably could find severa ressons for the fact that intersectional discrimination, inits wider
sense, has so far remained largely hidden, two eminent reasons can be identified. These reasons are
condtitutive to the whole discussion on intersectional discrimination, and stand behind the other
reasons. These two are a) the hitherto essentialist understanding of identity, and b) the exclusionary
tendencies inherent inthe formation of groups and their interests. These two factors will briefly be
discussed in the following, as the nature and dynamics of intersectional discrimination cannot be
properly under stood without such a discusson.

3.1 Narrow Understand ng of Idertity

Modern understanding of identity distinguishes between the socia self and the personal sdf. Thelatter,
the personal self, which isin focus here, is projected in the modernist understanding “as unitary, stable
and transparent” and as existing prior to experience.*® This undersanding could also be cdled an
essentialist understanding of identity, as it presumes that the “self” has an essence which israther
unchangeald eover time. Thisessentialig and unitary understanding of identity also tends to reduce
people into few traits that are thought to be somehow constitutive to the identity, especially if these
traits “ deviate” from the mgority traits in some way, espedially if one was gay, immigrant, disabled and
soon.

Lately this understanding of identity has come under severe criticism, and recently an understanding
which projects the self in artiessentialist terms as situational and inter sectional, has gained significant
support, also among anthropologists, as it has become noted that “in all cultures, people can be

*2See UN Specia Rapporteur on Violence Against Women, p. 8.
%% John Powell, 2000.
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observed to project multiple, inconsstent sdf-representations that are context-dependent and may shift
rapidly” .>*

The intersectional elf is descriptiveof all individuals not just those who suffer from multiple sysems
of oppresson: we dl have a sex, ethnicity, age, health status, along with literally endless array of other
traits, affiliations, positions and opinionsthat we use to define “who we are”. The ‘self’ is no longer
necessarily projected as a unitary whole: it is acknowledged that one person can be both afeminist and
an Islamig at the same time, for instance. The intersectionality of the self also acknowledges that the
traits tha “defineus” are multiple, and not beyond bothinternal and externd simulus and experience.™
The theory of intersectional self “presumes that identity is marked by many intersecting traits and that
the implicaions of thiscannot be understood by smply adding these traitstogethe™, so mathematical
eguations are out of question (e.g. woman + Sami=a Sam woman). In addition, it is not enough to
recognize how different categories intersect to create a sense of the self, but it isvital to examine also
how these categories themsdves are created and maintained.>

The stuational character of identity wasillusrativdy put by ZoraHurgon, who wrote that “1 felt most
colored when | was thrown up against a sharp white background” >* A person with a dark perplexion
certainly feels lesscolored in Nigeriathan in Siberia. Another illustrative example of the situational
character of identity could be this: when women participating in a seminar in the US were asked to pick
out two or three words to describe who they were, none of the white women mentioned thar “race”,
but al of the women of color did>® Thisis because the white women living in a predominantly white
society had not experienced “race” as a significant factor in their life, unlike the Black women.
Furthermore, a person belonging to anethnic group whichistraditionally viewed asprivileged in one
country - say, Tutsis in Rwanda- finds him- or hersdf as belonging to adisadvantaged ethnic group in
the Wed: this has an effect on the way one understands him- or herself, and is one more example of the
Stuationality of identity.

As a consequence, one can note that the recogrition of the existence of intersectional discrimination in
the fied of human rights has concurred with the recognition of the intersectional identity.

3.2. Narrow Understand ng of the Group and its Intereds
Political demands of millions speak more powerfully thanthe pleas of afew isolated voices

- Kimberle Crenghaw®®

The most important factor determining why intersectiona discrimination and subordination have in the
past remained unrecognized has to do with the way inwhich different advocacy and identity-based

> John Powell, 2000.

**|dem.

*®|dem.

>Cited in | dem.

*®Angela Harris, 1990, p. 604.
*Kimberle Crenshaw, 1991, p. 1241.
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groups and their interests have been, and are being, formed. Thishasto do with two things: first, the
clams and interests of a specific subgroup, often congtituting a minority within a minority, are often
excluded within the broader group; second, differernt issues suchas gender, disahility and ‘radal’ or
ethnic origin have been considered and advocated separately, and the different single-issue movements
have kept consder able distance from each other, and consequently the way differert traits interact has
remained unrecognized. One of the reasons behind the fact that the different groups and movements,
e.g. the anti-rad ¢ movement and the feminist movement, have not joined forces but have kept
considerable distance, is probably the fact, that their agendas and interest have been thought to
becompletely different,® and the other camp has not been seen as a powerful dly, as both groups have
still been striving for recognition and empowerment, and have thus been in asomewhat vulnerable
position.

The above mentioned distance between different groups and movements, as well asthe silencing of the
dissident voicesin a group, boil down to one thing: narrow and essertialig understanding of group
formationand group intered. Aswill be discussed later in detall, for instance women’s experiences have
in the past been represented as if they were universal and hencethe same for al women, monolithic and
independent of socid, palitica and economic circumgances, as well as separable from ethnic origin,
hedlth, age, sexual orientation and so on. The same goes to ethnic groups: they too have usually been
represented in essentidist terms, as dearly bounded entities in which each member of that group shares
the same essential interests and experiences with dl the others and no significant internd divisions on
the bad's of e.g .gender are assumed. This has resulted in a situation in which any woman, or
respectively any member of acertain ethnic community, has been able to speak in the name of dl from
the samegroup: this servesto homogeni zethe interests represented inthe nameof that group. Below
a critique, often advanced by eg. contemporary multicultural feminism, of both mainstream feminism
and mainstream anti-racism movement will be explored.

The early feminist theorists felt that they could “isolate” the variable of sexismfrom the variable of
racism, and so better understand it.** They engaged thenmselvesinto wha caninretrogect be labeled
as “essentialign”, and presumed that there was a unitary, univesal and esential women'’ s experience,
whichwas then politicized for advocacy purposes.® This starting point, the blindness to differences
within womanhood, and the consequent blindness to differences in the experiences and interests of
women, inevitably findly led, especially in the USA, to accusations that feminism “overlooks ‘racial
identity’ and fails to recognize that women from Black and et hnic minorities experience various forms
of oppression simultaneously” .®® Others argued, and some ill do, that feminism has no place in
‘communitiesof color’, because these issues are internally divisive, and represent the migration of white
women’ s concerns into a context in which they are not just irrlevant but harmful.®* Crenshaw has

®That the separateness of the “big questions’ of each single-issue movement leads to the
separateness of “the big answers’, has in another context been aptly noted by Bhikhu Parekh “for
women, itisa ‘man’sworld'... for blacksit is a‘white man’sworld’; for the poor it is a‘middle-class
world’; for the working classes it is aworld of the ‘bosses’; and for the I ndian untouchablesit isa
world of higher castes’. Bhikhu Parekh, 1993, p. 262:

% John Powell, 2000.

%2Cf Angda Harris, 1990, p. 585.

%3Cf. Fredman & Szyszak, 1993, p. 215.
#Kimberle Crenshaw, 1991, p. 1253.
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summarized this criticism followingly: “while feminism purports to speak for women of color through
its invocation of the term ‘woman’, the feminist perspective exdudes women of color because it is
based upon the experiences and interests of acertain subset of women”.*®> Feminism was, and to a
certainextent still is, thus incgpable of recognizing the way different traitsinteract in real life, and hence
it isincapable of promoting intereststhat are spedfic to e.g. disabled women and minority women, who
are thus largdy exduded from the movenment.

Thiscritique seemsto beleading to condderable changeswithin the feminist movement. The movement
has becomeincreasingly interested in older women, disabled women, minority women, lesbhiansand so
forth. A new movement, called Multiracia feminism, has emerged in the US, and it self-consciously
seeks to be inclusive of the experiences and interests of dl women, especially thosewith aminority
ethnic origin. This positive development has not, howeve, been universal: when the author of this study
discussed with a leading disalded people s spokeswoman in Finland about the reasons why the women's
organizations in Finland have hitherto not been interested in disabled women and their interests and
rights, she had a ready and memorable answer: “they simply do not consider us women” %

Ina smilar vein, multiracial feminism has criticized the way the African American communities and
their interests are represented in the USA. The African American community is often represented as
having a stable and homogenous racial group identity supposadly united by lirked fate, a shared history
and common lived experience.®” “Race’ ismos condstently offered, by those inside and outside of
these communities, asan explanation or justification for the substantial inequalities faced by them.®®
This assumed “racial” homogeneity, along with the assumed explanatory potentid of “race”, have led
to a situation in which the whole experience of the African American community in the USis being
represented through a particular experience of some of them. According to anaysts, this generalized
particular experience istypicdly that of young African American men. This has been established e.g. by
Cathy Cohen, who writesthat “the troubling condition of young black men has become the marker by
which the condition of the whole group is evaluated”.* Indeed, for ingance the crime and imprisonmernt
rates of young African American males are very often topical when “African Amercican issues’ are
discussed in the media and politics. Asa consequence, for instance, “the experience of young black
women, e.g. fromteen-age pregnancies, is portrayed as denying the ‘more’ dire position of young black
men®.” If it isthustrue, as it seemsto a great extert be, that the African American community and its
interests are being represented by and through a particular set of young African American men, this
means that the African Americans living in other intersections are effectively excluded from
representing African American interests and experiences: the excluded include old African American
men, African American women old and young, not to speak of disabled African American women, gay
African American women etc. | n this scenario African American men, particularly young African
Americanmen, are seento speak for the whole group, while the othersare seen only as speaking for
themselves.

®Kimberle Crenshaw, 1991, p. 1245.

®Djscussion with Pirkko Mahlaméki (from the Finnish Disakility Forum) on 30.1.2002.
®’Cf. Cathy J Cohen, 1997.

%8| dem.

1dem.

°Cathy J. Cohen, 1997.
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The failure of the feminist movement and the African American community to be inclusive and
representative of theinterests of all their membersis neither a coincidence nor something arisng out of
bad will. It hasrather to do with the genera dynamics of group, and group interes, formation. For al
practicad and palitica purposes, groups are dways presented, by outsdersaswel as irside's, as more
heterogenous than they really are. Simplification and generaization makes the speaking of a group
more pragmatic, as it would be very burdensometo keep the true diversity of the group in mind dl the
time. An agenda, which would represent the true interegs of the whole group in dl itsdiversty, would
simply be too diverse, unclear and perhaps self-contradictory, and would hence not be viable and would
have little chance of political success The group hasto stand, and be seen to stand, united: “United we
stand, divided we fall”. But aso this coin has its other side: dissident voices, those representing
intereststhat are thought to deviate from the perceived interests of thewhole group, are silenced, as
they threaten the perceived unity of the group.

At the same time, the group has to differentiate itself from other groups, afactor which servesto
emphas ze thefundamentd importance of belonging to that group. Ability to present the group as
separable from other groups is esential, if the group wishes to be able to successfully to present its
clains.

These processesof exaggeraing out-group differencesand minimzing in-group variation, however,
lead to a situation in which only some issues are recognized as essentia to the group, and some are not:
how and which particular (and in that sense private) issues and interests become group issues and
interests?

Cathy J. Cohen, who has studied the formation of the “recial” group interests in the US, hasnoted that
“rarely do issues inherently comprise all the elements necessary to be recognized as a
community/consensus issue”.”* Thoseissuestha concern only a subset of a particuar group, ae not
seen as common enough to the members of that group, ? because only the advancement of issuesthat
are thought to be commonfor everybody can engender the necessary unity. Intersectional issues are
thusexduded aimog by definition from the outset. And as intersectiond issues, for instance the isaues
important for minority women, are thus marginal to both the women's movement and the minority
movement, these issues are not recognized by anyone. An issue which in principle belongsto all to
some extent, often does nat in fact belong to anyoneat any extert.

Ironically, the rhetoric attainment of a unified group thus necesstates exduson and perhaps what might
be called intellectud violence: not only are those who have intersectional concerns represented as if
they would not have them, but they are aso represented as having another set of interests (“the group
intereds”), intially foreign to them. This also has a 9de implication: peopleidentifying with several
groups can find out that they are not accepted by any group as such, but they are implicitly or explicitly
forced to emphasize one aspect of ther identity and de-emphasize others, or even made to caegorically

"ICathy J. Cohen, 1997.

"2Writes Cohen: “the cross-cutting issues are presented as affecting only aspedfic ssgments of
the group and thus, bring into question whether a shared group identity and feelings of linked fate can
lead to the unified group resistance or mobilization that has proved so essential in the survival and
progress of black and other margina people”. Inthe terminology adopted by Cohen “cross-cutting
refersto those issues which disproportionat ely and directly impact or affect only certain segmentsof a
margina group” i.e to what has been termed intersectiond discrimination in this sudy. Cathy J. Cohen,

1997.
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choose between various aspects of their identities. Oneof the first people to articul ate this expaience
wasAudrey Lorde, who noted tha:

AsaBlack leshian feminist comfortable with the many different ingredients of my identity, and a
woman committed to racid and sexud freedom from oppression, | find | am constantly being
encouraged to pluck out some one aspect of myself and present this as the meaningful whole,
eclipsing or denying the other parts of self.”

In the experience of Lorde, she was welcomed and accepted neither by the feminist community, which
was predominantly white, nor by the gay community, which also was predominantly white, nor by the
African American community, whichwas predominartly straight. Lorde realized she did not fit into any
defined category, but that she fit into multiple categories and there didn’t seemto be adefinition to
accommodate that position.” She did not fedl that she belonged to these communities and movemerts,
because they did not recognize the intersectionality of her identity, but tried to see her only through one
particular trait understood as superior to the others.

But as feminism and anti-racism have failed to consider intersectional identities of women of color, both
of them have actually reproduced the power relations the other seeks to combat: colorblind feminism
excludes the interests of minority women, as does male-dominated anti-racism movement.”” And as
these strong movements have excluded the intersectional issues, already excluded from the mainstream,
intersectional issues have not been recognized, not even by the human rights community.

What then could be the way forward? If groups are always just sinplified and gereralized categories
not representing the whole diversity of their membership, should we give up spesking of such broad
categories as “women”, “ blacks’, “gay”, “disaded” altogethe, and start to talk more specifically of, for
instance, “white middle-aged working class straight woman in a democratic state”? Or should we take
even more drastic measures and perhaps deny the participation of ethnic groups in different
governmentd and intergovernmentd affairs, given thaet no-one can claim to represent the full diversity
of the group and its interests?

Of course not.” Categories are needed, and there may be times and placeswhereit is for pragmatic and
politicd reasons important to talk about these categories as more or less unitary and fixed.” And the
problem of representation and exclusion of the marginalized can be observed dso in al political and
governmental life: it is a phenomenon of general order, and not something oecific or inherert only to
ethnic or advocacy groups. At the same time it should however increasingly be accepted, both inside
and outside of particular groups, tha the definition of the group and its intereds can, and should always
be understood to be contested and that these groups and their interests are, at the end of the day,

3Cited in Angela Harris, 1990, p. 586.
"\/jvian May, 2000.

*See Kimberle Crenshaw, 1991, pp. 1243, 1252 and 1282 According to Crenshaw, “both
feminist and anti-racig politics have, paradoxically, often helped to marginalize the issue of violence
against women of color”, p. 1245;

® As noted by Crenshaw, “to say that a category is socially constructed is not to say that hat
category has no significance inour world”. Kimberle Crenshaw, 1991, p. 1296.

"John Powell, 2000; Angela Harris, 1990, p. 586.
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inherently tentative, relational and situational.” Along theselinesit should always be noted that the
representation of agroup as unitary necessarily involves excluson, the excluson most probably of
those who already are disadvant aged or vulnerable in some way. These multiply margindized, and their
interegds and rights isexactly what intersectional andysis is all aout.

Asregardsthe feminig and anti-racism movements as well as other similar movements, they should
accept, recognize and promote the full diversity of the interess of the people that associate themselves
with these movements. By now, being already established and recognized to agreat extent, they should
be ableto afford this, asthey no longer have to resort to the language of “universally shared interests’

and the “unity of the group” that was initially necessary to enhance and ensure group cohesion and
solidarity, and legitimacy to speak in its name.

4. Red-Life Examples of I ntersectional Discrimination

As has been discussad above in detail, the traditional approach to discrimination has proceeded from
broad categories of sex, “race’, ethnic origin, language, disability, age, sexua orientation etc. Thiskind
of “from top to down” -gpproach has obscured the oftentimes intersectional nature of discrimination,
leading to its invisibility. Hence any future analysis of discrimination should proceed from the ground
up and observe the real life experiences, instead of looking for conduct that fits the ready-made
categories and assumptions. A new, less categorical approach to disarimination and disadvantage needs
to be established.

Accordingly, inthe following the real life evidence and experience from the irntersection of “racial” or
ethnic origin and gender is taken alook at. It is not the intention of the author to imply that this specific
intersection is more important, complex or worrying thanthe others. It however reflectsthe fact there
isavoid of information onthese othe intersections, meaning that currently some “ intersectional”
groups are more disadvantaged and less well recognized that the other groups even within studies and
movements operating on an intersectional basis. One of the reasons behind the concentration of
inter sectional analysison “race” and gender probably hasto do with the fact that the discovery of
intersectional analysis coincided with two major UN Conferences which concentrated on the rights of
women and on racism respectively.

4.1. At the Intersection of Ethnic or “Racial” Origin and Gender: Examples of Out-Group
Discrimination

Globally speaking, being a woman or being a member of an ethnic minority is associated with a certain
amount of vulnerability. Evidence of thisvulnerahility tends to be of a structural nature, including
statistics on illiteracy, poverty, socio-economic situation, and so on. Poverty and illiteracy could
actually be characterized as the supreme structural risk factors.

Minorities and indigenous peoples tend to suffer from social and economic disparity in comparison to
national majorities, sometimes as aresult of represson and assmilation policies. Asregards women,
feminization of poverty has taken place: of the 1.3 billion people living in poverty, 70 per cent are
women.” The literacy rate for women worldwide is 71 %, compared to 83 % for men, and in the

8John Powell, 2000; Angela Harris, 1990, p. 586.
Mary Robinson, 2000.
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developing countriesit is 39 % for women and 59 % for men,® which readily demonstrates the
existence of intersectional disadvantage. According to World Health Organization 1 out of 5 women
will be a victim of rape or attempted rape during her lifetime, and 20-50% of women experience
domestic violence.™

The structural intersection of “racial” and ethnic origin and gender is often evident in the labor market.
This hasto a great extent to do with traditional understanding of the social division of work in which
men are expected to be breadwinners and women child bearers, rearers and caretakers.®” For instance
in South Africathe unemployment rateis11.5 % for men and 14.7 % for women, and when broken
down by “race’, 3,9 % for white women and 17.9 % for Black women.®

Once in the work life, wage disparities between men and women often intersect with disparities
between the mgority and the minority.®* According to a study madein the United States “...for every
dollar the average man earned in 1999 in the USA, women earned 72 cents; African American women
earned 65 cents; Latinawomen earned 52 cents; and Asian Pacific American women earned 80 cents’ .®

Evidence exig al 0 of the way in which intersectional discrimination on the basis of gender and origin
has effects on the justice systems. Kimberle Crenshaw demonstrated in her andysis of rgpe tridsthat it
was highly more likely that the offender was acquitted or that he received alenient punishment, if the
victimwas a Black woman and not a white woman®®. According to Crenshaw, this possibly was
because jurors had been influenced by sexualized propaganda according to which Black women are
more likely to consent to sex.®’

African American women corstitute the fastest growing prison population in the United States, and
many are physically and sexually abused in these ingtitutions.2® Another kind of intersectional bias on
the basis of gender and origin is at play insituations in which decisons to arrest, prosecute, and convict
rest upon attitudes that do not take seriously the violence against women of color because it is thought
that domestic violence is atypical feature of certain cultures.®

4.1.1 Women in Armad Corflics

®UNIFEM, 2001, para 23.

SIUNIFEM, 2000a.

82Cf. Fredman & Szyszak, p. 218.

#Georgia Tsaklanganos, 2001.

#UNIFEM, 2001, para 27.

#\Women's Ingtitute for Leadership Developmert for Human Rights.
¥K imberle Crenshaw, 1991, p. 1269.

8K imberle Crenshaw, 2000.

#Special Rapporteur on Violence against Women, 2002, p. 14.

B\Women's Ingtitute for Leadership Development for Human Rights. These kinds of culturalist
excusesare in fact a manifegation of blaming the victim-phenomenon
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Civilian casudties mount to more than 90 % of the victims of contemporary armed conflicts between
and within nations.®® Civil grifein particular has cometo target women and children more than before
and it isbeing increasingly acknowledged that these groups face particular forms of humiliation and
breach of their rights during such conflicts.

Rape and other forms of sexual violence during armed conflicts have lately frequently been used as
weapons of war and as a part of a strategy to undermine the military morae of the enemy. As sexuality
and honor are often seen asrelated to each other, rape and sexual violencein conflict Stuations are seen
asaway to synmbolicdly destroy the honor of the enemy. Asthe UN Specia Rapporteur on violence
against women has noted,

“[t]he act of rape or sexua violence during ethnic and nationalist conflicts is not an isolated,
aberrational act. It is extremely purposive and aimed not only at destroying an individua woman,
but the community’ s sense of ethnic purity, which many think is vested in the “honor’ of women.
Lirked to questions of shame and honor are issues of ethnic pollution.”®*

The symbolical significance of saving the community honor by saving women from being raped by
enemy oldiers has reportedly also led to situations in which men from the same community have
themselveskilled their wives daughtersand the other women in order to save them from being raped.®

In Rwanda, Tuts women werefirst portrayed as evil temptresses and spiesin the Hutu dominated
media in order to justify sexud attacks on them.”® After this sexualized propaganda, many Tutsi women
wer e gang raped and made sex daves to Hutu soldiers. | ntimate family members were also forced to
rape women in public, after which the mgjority of them were killed or left to lead a life with these
memories*

In Indonesia, the 1998 rids targeed the Chinese commurity in general and numerous Chinese women
in particdar. Many women declined from reporting the sexua abuse they had experienced, due to afear
of being excluded from their own community, as well as due to fear of rebuffs by the police.®

Rape and sexual assaults took place alo in Bosnia and Herzegoving, aswell asin Kosovo.*® Such
crimes have also reportedly been perpetrated by Russian soldiersin Chechnya.®” Gender-based sexual
and other violence perpetrated against “enemy women” seens in generd to be a deplorably common
real-life example involving intersectiona subordination and discrimination.

OUNIFEM, (d).

*UN Special Rapporteur on Violence Against Women, 2002, para 122.
*|bid, para 124.

% UNIFEM, 2001. Philip Gourevich, 2001.

%UN Special Rapporteur on Violence Against Women, 2002, para 118.
SUNIFEM (d).

*|dem.

9"UN Specia Rapporteur on Violence against Women, 2002.
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4.1.2 Exploitative Migration, Including Trafficking

Exploitative migration, including trafficking, provides yet another complex exampleof intersectional
vulnerahlity, discrimination and subordination. Already the push and pull factors behind migration are
to a great extent gender and origin specific. The failure of governmentsto protect and pronmote the
civil, political, economic and social rights of members of minority groups and especially minority
women isone of the main causative factors behind immigration.®® Another factor affecting women is
that the traditional gender roles often limit their possibilities to earn adecent income. And a the same
time that developed countries welcome technically highly-skilled migrants, most of whomare men, they
restrict other types of migration, which again has specific effects on women. These factors increase the
vulnerability of women especially from marginalized communities to trafficking and other kinds of
exploitative migration, as despite push factors, posshilitiesfor lega migration are slim.

Every year, millions of men, women, and children aretrafficked worldwide into conditions amounting
to davery. Among these, many thousands are young women and girls lured, abducted, or sold into
forced prodtitution and other forms of sexual servitude. For instance in 1997 an estimated 175,000
women and girls were trafficked within OSCE area alone.” Trafficking as aterm refersto trafficking
in migrants for the purposes of sexual servitude, sweatshop, domestic, or agricultural labor, forced or
fictitious "mail order" marriages, as well as buying and selling young women for brothels and strip
clubs.*® Trafficking is essentially about movemert of people for the purposes of forced labor or other
forms of involuntary servitude.*™

Intersectional aspects of trafficking and exploitative migration are rather evidert. Among those who are
trafficked, clear gender and netionality patterns can be detected.’® But the intersectional i ssuesdo not
concernonly those that are trafficked: once in the country of destination, also other immigrant women
are dlocaed jobstha are likey to produce subordination and negetive st ereotypes againg them:

“Millions of women migrants from racidly and ethnically marginaized groups ar e tar geted and
de-skilled for sub-standard work as menial deaners, sweashop pieceworkers, home workersand
sex workers, all occupations that perpetuae gender and racial dereotypes. These stereotypes not
only encourage further exploitation. They are self-disempowering” **

The intersectional aspects of trafficking and other exploitative migration are further underlined by the
fact tha trafficking and the stigmatization it arouses affects al women fromthe ehnic origin that is

%|bid, para 78.
*®OSCE, 1999.
1% dem.
% dem.

19%2As noted by UN Special Rapporteur on Violence against Women, “...trafficing in women and
girlsfrequently involved racist attitudesand perceptions and were often directed at certain racial and
ethnic groups, indigenous women and migrarnts’. UN Specia Rapporteur on V iolence against Women,
p. 7.

BYNIFEM, (0.
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associated with trafficking.'** Further disadvantage follows from the fact that trafficked womenare
often viewed by the authorities asillega migrants, and hence victims become officially labeled and
treated as perpetrators, which further aggr avates their condition.'®

4.1.3Minority and Immigrant Women and Health

The gecific social locationinwhich immigrant and minority women live make them in various ways
vulnerable to health concerns. This hasto do with various reasons, for instance economi c dependency,
poverty, illiteracy, traditiond values, a culture of silence that surrounds female sexuality in many
communities, gender and “racid” biasin the medical system, and the failure of medical studies to break
down data according to origin and gender.

In the United States, women of color have higher rates of AIDS, hypertension, stroke, heart disease,
uterine cancer, breas cancer, respiraory disease, dcohol related diseases and conditions, lupus and
pregnancy-related mortality than other ethnic groups. Thisislinked to the high ratesof poverty, lower
educatioral levels, the dangers of immigration, and often increased stress from dangerous, low-paying
or unstable jobs and the double/triple workday.*®

In Peru, the maternal mortality rates are twice as high among indigenous women; Aboriginal women in
Augrdiahave up to ten times higher risk of materna mortdity than the non-aborigind women; and in
South Africa, therisk isalmost 1 000 times higher among Black women in comparison to white
women.* In Europe, Roma women have been subjected to involuntary gynecological examinations.'®
Women of disadvartaged groups, espedially in South Africa, have been encouraged to participateinthe
use of experimental reproductive technology.'® Sex trafficking is amajor factor in women's growing
HIV infectionrates. The privatization of health care in industrialized countries limits health care access
of minority women.**°

Part of the health concerns that minority and immigrant women face are linked to institutional
discrimination. In the United States, Latina and Native American women have reportedly been the
tar gets of sterilization campaigns, selective drug screening and prosecution during pregnancy.**!
Patterns of biashave been found adso in the medical profession: 720 primary care physicians were
surveyed in the United States on how they diagnosed ched pain of patientswho were shownto the
physicians by means of multimedia presentations. Though patientsrepresented different ethnic origins,
the respondents were under the conviction that it was their ability to make correct diagnosis that was

1%Eyropean Women's Lobby 2001.

%N Special Rapporteur on Violence against Women, 25.

1%\\/omen's Ingtitute for Leadership Developmert for Human Rights.

197UN Special Rapporteur on Violence Against Women, para 164.
1%UNIFEM, 2001, para 31.

19| dem, and UN Special Rapporteur on Violence Against Women, para 163.
191 hid, para 30.

Georgia Tsaklanganos, 2001.
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being tested, while what was redly under test was whether different patients having comparable
symptoms were treated equdly. The study results revealed that recommended treatment varied
subgantidly on the basis of gender and origin, and that African American women were significantly less
likely to be referred to catheterization than were white men.**?

The issue of whether medical studiesshould disaggregate data according to “race’ and gender is
peculiarly complex: both the existence and lack of disaggregated data can be detrimental to minority
women. The lack of such data inevitably leadsto a lack of recognition of the specific hedth issuesthat
affect minorities, especially minority women This means al 0 that action necessary to address these
specific health concernsis not taken by the health authorities. On the other hand, disaggregated data
can be misused as apart of medica diagnosis: an Asian woman was told by a specialized doctor that
she could possibly not have breast cancer, as“ Asian women do not get breast cancer”, eventhough
cancer was subsequently found by another doctor.™® This emphasizesthe fact that disaggregated data
should be used for the purposes of designing medica policies only, and not for the purposes of medical
diagnosis.

The intersection of origin, gender and non-dominant sexual preference does not affect women only: in
the United States, young gay Black men are becoming infected with AIDS virus at a rate of amost 15
% ayear, compared with 3.5 % percent among Hispanic gay men, and 2.5 % among white gay men of
the same age.***

4.2 At the Intersection of Ethnic or “Recial” Originand Gender: Examples of In-Group Discrimination

The fact that agroup isin a subordinated position socially, and that the menbersof that group are often
discriminat ed against, does not mean that the group itsdf would be free from discrimnaory practices.
Disabled people may be just as prejudiced againgt immigrarts as the rest of the society, immigrants may
be prejudiced against gays, and gays prejudiced againgt the disabled etc. Thus these groups can aso be
prejudiced against their internal subgroups: ot her disabled people may be prejudiced against disabled
immigrants, the gay community aganst disabled gays or the immigrant community against gay
immigrants etc.

In the following, one particular category, tha of ehnidreligious groups, and the way they may engage
in intersectional discrimination practices, is discussed. This particular group has been chosen because
they often exert de facto or even de jure power over their menmbersthrough socia or legal norms. The
following should by no means be taken as questioning in principle of the importance of the right of
members of minorities to enjoy their culture and to practice their religion, which is - for good reasons -
awell established right under contemporary international law.

4.2.1 Harmful Cultural and Traditional Practices

Cultural and traditional practices that inhibit the realization of human rights take place in all
countries.™™ Many of these practices target and affect especially women and girls, and are oftentimes

12D avid Berjamin Oppenheimer and Marjorie M. Shulz, 1999.

3\Women's Institute for Leadership Developmert for Human Rights.

114 Centers for Disease Control and Prevention (CDC). See also Cathy J. Cohen, 1997.
15Cf. UN Special Rapporteur on Violence against Women, 2002, p. 3.
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defended in terms of cultura relativismandor religious tolerance. Many identity-based strugglesviolate
the rights of women: “the more militant an identity-based druggle is, the more conservative its position
on women, and the more difficult the situation of women in those communities and societies’.**®* One
extreme example comes from South Africa, where certain ethnic groups categorically treat women as
minors.**’

The UN Specid Rapporteur on Violence against Women, Ms. Radhika Coomaraswamy, has produced
an insightful report on culturd practicesin the family that are violent towards women.™® The array of
harmful cultura practices, most if not al of which violae human rights isdepressingly long. Some of
these practiceswill be discussed herefor the purposes of providing examplesof in-group discrimination
at the intersection of origin, cultureand gender.

Female Genital Mutilation (FGM). It is estimated that 2 million girls every year are at risk of
mutilation, while approximately more than 135 million girls and women aready have undergone such
an operation. FGM ispracticed in at least twerty states in Africa, Middle East and Asia, and immigrants
from these countries have been reported to practice FGM also in their countries of destination,
including Sweden, the United Kingdom and the United Statesof America The methods and types of
mutilation vary from country to country and from group to group, and some forms are mor e har mful
than others. The main reasons given for the continuation of this practice are custom, tradition and also
religion, although the practice itself predates ISlam As pointed out by the Special Rapporteur, however,
FGM is also aresult of the patriarchal power structures which legitimize the need to control women's
lives™®

Honor Killings. So-called honor killings are reported especially in Pakistan, but take place d <0 in
Turkey and in several Mediterranean and Gulf countries, as well as in Western countries within
immigrant communitiesfrom these countries. In Pakistan done, morethan 1 000 women arekilled in
the name of honor every year. Inlrag, nore than 4 000 women have been killed since 1991. Honor
killings are typically caried out by under-aged malesof the family, for reasons of reducing the
punishment. The act is also regarded as arite of passage into manhood. Honor killings are based on
deeply rooted cultural beliefsaccording to which women are symbolicd bearers of honor, whose
behavior has to be guarded by the men in the family. Somewomen are instead of Killing pressured to
commit suicide. The Peral Codes of Peru, Bangladesh, Argentina, Ecuador, Egypt, Guatemaa, Iran,
Israd, Jordan, Syria, Lebanon, Turkey, West Bank and V enezuela, allow the taking of the “honor”
motive into account as amitigating fact in murder trials (the so-called honor defence).*®

Witch Hunting. Witch hurting and witch burning did not end inthe seventeenth century Europe, but is
dill practiced in parts of Asiaand Africa It is estimated that 500 women are killed as witches alone in
Tanzania every year, and many more are harassed and accused of witchcaraft. While also men get

18\Women in Action, p. 6.

YUNIFEM 2001, point 38.

18N Specia Rapporteur on Violence against Women, 2002.
9 bid, paras 12 - 20.

12| bid, paras 21 - 37.
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branded aswitches, women are twice morelikdy to be accused of witchcraft, older women being most
in danger. Witch hurting is closely related to traditional religions!*

Unwanted Marriage. In many societies girlsmay be wed before even reaching puberty, for reasons of
controlling the conduct and sexuality of the girl by the groom and his family, and for ensuring a longer
reproductive period. Marriages are aso forced upon many women with the am of strengthening family
links, protecting perceived cultural ideals and the family honor, and controlling female sexuality. In
many societies, victims of rape are forced to marry the perpetrator, in order to “protect the honor of the
raped woman”, asa raped woman is often considered unmarriageable. A rapist agreeing to marry the
woman he has raped is pardoned in several countries.*?

Not all discriminaory practices basad on tradition, cuture or religion target spedfically women: there
are also practices and values that are detrimental to children, sexua minorities, the elderly, the disabled
and adherents of other religions.

4.2.2. Paradox of Multicultural V ulnerabil ity

In response to the demographics of multiculturalism, i.e. the fact that due to immigration people with
different cultural backgrounds have more than ever before cometo live together, states have
increas ngly gartedto adopt policies of multi culturalism, i.e taken measures to accommodate diverse
cultural and religious values. Thispostive devedopment in the area of multicultural policies, backed up
by important human rights instruments, can sometimes, however, have itsdrawbacks The mog
important of these arise from dtuations in which ethnic or religious groups have been granted acertain
autonomy over their members, if that autonomy aso enablestheinstitutionalization of the violation of
the human rights of its menbers.

This kind of situation has gptly beentermed by Aydet Shacha as the paradox of multicultural
wulnerability. 2 The paradox is that by remedying one type of vulnerability, some theories and policies
of multiculturaism create another type of vulnerability: By way of recognizing different culturesin the
name of accommodation, well-meaning states usually also have to recognize internal hierarchicd
structures and values which may be harmful to members of that community in avery fundamenta way.
With regard to cultural and traditional values, whether they are those of the mgority or aminority, it
should be kept in mind that they should be presumed neither sugpect nor innocent: the right path for
accommodation lies somewhere between the extremes of complete assmilation and unconditional
“anything goes” multiculturdism.

The weaknesses of unconditional multiculturalism, and the consequent danger of intersectional
discrimnation under which especially children and women from these groups are subsumed, have not
been identified only by academics such as Schachar. This predicament has increasingly been recognized
by international human rights bodies and organizations. For ingance the UN Special Rapporteur on

2 bid, paras 45 - 48.
22| hid, paras 55- 64.
12Ayelet Schachar, 2001, p.3
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violence against women, Ms. Radhika Coomaraswamy, has pointed out the vulnerable position of
women in some communities

“It's dgnificant that even so-cdled progress ve policies and pradices founded on the notion of
‘multiculturalism’ have the peculiar effect of reinforcing patriarchd power relations within bladk
families and communities.”***

Perhaps even more marked isthat these concerns have increasingly been voiced by minority women
themsalves. Pragna Patdl, speaking for Southall Black Sisters - an organization based in London - has
importantly summed up the paradox of multicultura vulnerability and the experience of many immigrant
women living in the United Kingdom in the following way, reflecting also what was earlier discussedin
Chapter 3.2 regarding the dynamics of the formation of groups and their interests:

“While the underlying notions of respect and tolerance for minorities are important, the tendency
within multicutural discourses is to construct minority communities as homogenous, with static
or fixed cultures and without internal divisons dong gender, cage or dass lines. The consequent
power relations and internal contestations of power that flow from such division are not
recognized. Also, the model is undemocratic since relations between the state and minority
communities are mediated through unelected sdlf appointed community leaders, who are men,
usudly from socidly conservative backgroundswithlittle or no interest in women’s rights or
socid justice Mogt are fromreligious backgrounds and their interests liein preserving the family
and religious and cultural values The expectation that women will conform to religious and
culturd dictates in order to transmit cultural values from one generationto the next is therefore
considered crucial by such leaders’.'*

Patel addresses several questions that are as complex as they are importart. One of the most important
Isthat of representation: who has the right to represent a community, its culture and values? How isit
ensured that also the concerns of minorities within minorities are heard? These are immensely complex
questions that have to be addressed before multiculturalist policies are adopted.

The paradox of multicultural vulnerability, a form of intersectional discrimination, is perhgps most
visible in situations in which the police refuses to interfere in, for instance, Stuations of domestic
violerce, for the fear of being perceived as “culturaly insensitive’, even despite callsfor help from
women from that particular community.*® Here not even the fact that community women themsdves
ask for help isinterpreted as evidencing that domestic violence is not accepted in that community but

124UN Special Rapporteur on Violence againg Women, p. 11. Thisproblem isaso addressed in
a UNHCHR publication on Gender Aspects of Radd Discrimination: “[s]tates that adopt anti-racist
policies must be aware of the potential for misuse of those policies For example, some women may
widh to challenge certain aspectsof their culture, such asthe practice of arranged marriages. However,
they may find that they are unable to do so because the Statein whichthey resde warts to be culturally
sensitive to and tolerart of others’ values In efect, then, women from minority or ethnic groups are
denied their indvidual rights.” UNHCHR, 2001, p. 18

12Pragna Patel, 2000, p. 95.

126pg d callsthiskind of Stuation “underpolicdng” in cortras to “overpolicing”, which refers to
a situation in which members of minorities are unproportionately e.g. stopped and searched by the
police. Idem.
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IS a contested practice. Instead, stereotyped, essentialist and particular understandings (that of
community leaders or even policemen themselves) of “what that cuture is like” prevail.

No wonder that Patel, speaking for the Southall Bladk Sisters, concludes that “the multicultural moded
inour view, posesone of the main obstad es to theenjoyment of equality and human rightsby South
Asian and other minority women in the UK today” .**’

It shoud however benoted, that not all multiculturalist policies are inherently flawed, only those that
dlow cultural practices to override fundamental individua human rights It is possibe to design such
multiculturalist policies which promotes and prot ects the rights of both the group and its members.*®

4.2.3. Other In-Group Subordination and Disadvantage

An ethnic or “racial” group which isin avulnerable position, and which possibly strives for genera
recognition and acceptance, has considerald e presauresto “look good” to outsiders. This means that
negative phenomena are often kept hidden, and only positive and generally accepted phenomena are
brought to the atention of the general public. Thisneed to “look good’ on the outsde leads to a
stuation in which intersectional discrimination remains hidden, as the group refuses to acknowledge
e.g. in-group violence. Oftentimes women are pressured not to report in-group violence or rapeto the
police, because community leaders do not want to increase negative atitudes towards the group.

According to Judith L orber, women from oppressed groups often fedl that they haveto sand by their
men for political reasons.™® She mentions as an example a case in which a woman from one Portuguese
working dass community was repeatedly raped in apool hal. After the incident the other women from
the same community rallied around her. When the national media came in and started to vilify the men
racially, the women turned on the rape victim, accusing her of sexua looseness and child neglect, and
supported the men a the trid.**°

The Mike Tyson rape tria provides another illustrative account of the way women may be marginalized
and their experiences suppr essed within agiven community. Kimberle Crenshaw has gptly analyzed how
forefront African American leaders - most of whom, if not all, were men - supported Tyson and
interpreted the situation as one in whichan African American mele is once again falsely accused of
rape, as had happened before.™ The vidtim, Desiree Washington, was not supported by any established
African American leader, nor by African American women, though she was herself an African
American. The need of the community to defend one of itsown in order to present the community in
amore favorale light and the need to engagein the anti-racist sruggle was so strong that it drove over
the need to support a rgped woman from the very same community.

A dmilar casein many respects was that of Clarence Thomas. Prior to charges of sexua harassment
Thomas, a United States Supreme Court Candidate, had little name recognition and only tentative

271dem.

?8See for instance Ayelet Schachar, 2001.
12%Judith Lorber, 1998.

%1 dem.

BiKimberle Crenshaw, 1991, p. 1273.
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support in African American communities.** However, as analyzed by Cathy J. Cohen, when Thomas
managed to represent the accusations against him as another ingance of “white dites going after a
Black officid”, he garted to garne wide support particularly anong African American men. Thomas
“was suddenly transformed into avictim of raciad discrimination”, and had no difficulties before the dl-
white made Senate, “whose members could not muster the moral authority to challenge Thomas's
sensationalis characterization” of himself as a victim of racism.**® In consequence Thomas was
“deified”, while Anita Hill, an African American woman who had brought the charges against him, was
vilified, and was widely regarded by many in the African American community as having betrayed the
group’s interests.**

According to Crenshaw, the stuation has subsequertly devdoped into such in which “Black women
who raise claimsof rape againg Black men are not only disregarded but also sometimes vilified within
the African American community”.**> Consequently, “gender domination has become subordinated to
the struggle against racism”.*® In such a situation raped women become doubly victimized: firg, their
physicd integrity is violated, and second, their right to justiceis effectively denied as a consequence of
intersectional discrimination.

There islots of ample evidence of similar or comparaldle cases and Situations involving community
pressure For instancein Uttar Pradesh, India it hasbeen esimated that s much as 25 % of the
witnesses withdraw their testimony because of pressure placed on them by the accused or their
community, and tha among the women the percentage is even higher.**” Also many indigenous women
have not raised issuesof the right of indigenous women to land and inheritance, because they have felt
that raising these issues would cause division within their already vulnerable communities.®

By way of a conclusion, those who are margindized within marginalized groups often face a
tremendoudly difficult choice not faced by anyone else within or outside these groups. T hey haveto
choose, for instance as sexually harassed minority women, between drawing negative attention to the
already wulnerable group, and perhaps suffering isolation and vilification as a consequence, and
suffering the infringement of her rights and theinviolability of her integrity by herself. Given these
choices, and the fundamental importance of - sometimes a dependency on - a community with which
one intimately identifies, along with the fact that there might be repression from the side of the general
society against the members of that community, it is no wonder that many choose the latter. Thisisone
more example of the complexity of situationsinvolving intersectional discrimination and disadvantage.

5. Potential Pitfalls and Berefits of Intersectional Approach

5.1. Potential Pitfalls of Intersectiond Approach

13%2Cathy J. Cohen, 1997.

133Citation from Kimberle Crenshaw, cited inidem.

13Cathy J. Cohen,1997; Kimberle Crenshaw, 2000.

%K imberle Crenshaw, 1991, p. 1273.

%K imberle Crenshaw, cited in Cathy J. Cohen.

3"UN Special Rapporteur on Violence Against Women, p. 18
3¥%Women in Action, p. 7.
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Thereisone possble pitfal in the usage of the intersectional approach, if and asit becomeswiddy
adopted. Thisis the posshility that the intersectional approach is used to create new essentiaist and
exclusionary categories of presumed victims, in the sense that new “intersectional” stereotypes are
created, such as “al Mudim women are subordinated”. Thiskind of stereotyping is harmful in three
respects.

First, there is a problem that we might define as the problem of “fase postives’: some people, on the
grounds of their social location, are “automatically” presumed victims even though they are not. For
instance, stereotyping al M udim women as victims doeswrong to both the religion and thewomeniin
question: not al Muslimwomen are in fact victims of intersectional discrimination, evenif some are. To
give another example, those facing intersectional discrimination on the basis of socio-economic datus
and e.g. racia origin, are not always those who are socio-economicaly worse-off, but sometimesit is
the better-off groups that are persecuted, often exactly for being better-off; one might think of the
Chinese in the Philippines, or Tutsis in Rwanda

Second, there is a problemthat we might define as the problem of “fal se negatives’: some people are,
again on the basisof their socid location, not presumed victims, even though they are. This problem
arisesif it is migakenly thought that intersectional discrimination is the only form of discrimination, or
the only form of discrimination meriting attention, or if it is presumed that intersectional discrimination
can target only women and not men at any instance. To simplistically presume that it is the disabled
women, minority women, aged women, leshians etc who are discriminated against, and not men in any
instance, would bea migake One cannot categorically define discrimination and disadvantage as only
affecting women, even though it istrue that many, if not most of the women,** do faceintersectional
discrimination.

Intersectional discrimination often specifically targets at men, as noted by Susanna George:

“The most apparent case when gender becomes a liability for men is in cases of police and
military brutality, especialy in stuations of armed conflict. There are many instanceswhere men
of certain religious, ethnic and minority groups, or from socially oppressed communities such as
the Dalits of South Asia, are targeted by police brutality as a direct result of their gender with
other identities.”**

Another example could be domestic violence, which isa magjor human rights problem for ingance in
Finland. Domestic violence is often rather categoricaly understood in terms of male violence, to the
extent that the whole phenomenon is often called “violence against women”. Y et, according to police
statistics, every fourth victim of domestic violence in Finland is a man. And given that men with al

probability are less likely to report domestic violence to the police (exactly because it is not
anticipated), the proportion of men of the victimsis even higher than that. While this should not

overshadow the fact that the majority of victims probally gill are women, this gendered understanding

of domegtic violence has led to a situation in which there are no shelters for men, only for women, and
there are numerous projects combeating male violence, but none combeting female violence.***

1%95ee UN Special Rapporteur on Violence against Women, p. 3.
1995ysanna George.

ANt Pelttari, 2001, p. 49.



What is aso often unrecognized, is the fact that the same gender stereotypes and role expectations that
affect and subordinate women, can and do affect and subordinate men It isusudly recognized that
traditional gender roles in which men are allocated the role of breadwinner and women the role of
caretaker and housewife, can and do act as barriersto the equal opportunities of women to participate
inthe labor market. However, the imposition upon men of the roleof breadwimer, d ong with the
various pressures that such arole expectation crestes, can and do lead to miserable persona outcomes,
especidly in stuations in which thereis scarcity of work and/or strudural unemployment. The fact that
some men benefit from the partial excdluson of women from the labor market does not mean that all
men benefit from it, and the logic of intersectional discrimination instructsus to direct attention also to
the men so disadvantaged.

Thirdly, the creation of a new category of presumed victims is harmful because those who are from the
outside labeled as victims can devel op what might be called avictimidentity. Angela Haris has noted
that the representation of women as victims has been part of feminist gender essentialismintended to
encourage solidarity, and notes that women, who have been taught by the sexis ideology that to be
femaeisto be avictim, may “rely on their victimization and be reluctant to let it go and cregte ther
own self—definitions’ ** The internalization of the image of helpless victim can become a sdf-fulfilling
prophecy, as such an identification shapes one's expectations. Thisis related to the fact tha there
oftentimesisa tendency to treat women, minorities, ederly, children, disabled etc asthe “victims, the
acted- upon, the helpless”, as aptly noted by Harris.'*® Those who have faced intersectional
discrimination should be seen as actors instead."**

In conclusion, the estabdlishment of new “official” and “ recognized” categories of victims would render
other types of discrimination invigble, while the whole point of an intersectional analysisis to see
discrimination and subordination in al its diversity. | nter sectional analysis can only lead to a clearer and
more conplete picture of discrimination and disadvantage if it is applied in addition to other formsof
analyss. It does not provide us an easy way to identify victims of human rights abuses, as noted by
Susanna George:

“...drawing easy conclusions about victims could no longer be possible when an intersectional
andysis is applied. Things won't amply fdl into neat North - South, Black - White categories ...
being a Southener, Black or woman, does not oell victimisations in every instance .... the degree
of victimisations is affected by the context one finds oneself in."**

One of the implications of this observation isthat in the analysis of discrimination and disadvartage one
camot rdy on statisticsdone. Statistics, especially if broken down by sex, origin, age etc, are necessary
and extremely helpful in recognizing general trend lines, but an analysis which“zooms in” to the red life
isneeded intop of that, lest particular victims of discriminationwill be left unrecognized. Statistics will
need to be supplemented by qualitative data as well as by testimonies of people living in particular
intersections of dsadvantage, in order to credae a holistic and more accurate picture of discrimination
and disadvantage.

“2Angela Harris, 1990, p. 613.

“SAngdaHaris, 1990, p. 613.

14Commission on the Status of Women, paragraph 4.
1°Sysanna George.
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5.2. Benefits of Intersectional Approach

There are two enormously important benefits that follow from the adoption of the intersectional
approach and which can have a major impact especially on the realization of human rights. First,
intersectional analyss can have almost a revolutionary effect on how we underdand discrimination, by
way of revealing previoudy hidden discrimination and by unmasking the different aspects (gender,
“racial” etc) of discrimination already recognized. Second, this enhanced understanding of
discrimination can and should lead to enhanced and more effective policies amed to combat the
phenomenon.

The intersectional approach is particularly useful in exposing new forms of discrimination which have
hitherto remained hidden from the public. This is because it directsattention to those who are the most
disadvantaged, i.e those who are disadvantaged within the disadvantaged, those who constitute a
minority within a minority, those who have been marginalized both within the general society and their
primary reference group. Intersectional analysis brings to the international focus those that have so far
been most disant from it. This approach is aso useful inrevealing thedifferert (intersectional) aspects
of discrimination, disadvantage and subordination already recognized. It is understood, for instance,
that racial discrimination affects men and women in different ways,** and that gender discrimination
affects women and men differently depending on their “racia” or ethnic origin.

Intersectiona analysisis aso useful in exposing the real diverdty that characterizesdifferent categories
and groups and the interests of their members, even though these are often represented as unitary and
homogenous. This observation applies to all categories and groups, including men/women,
nations/minorities, reigions and beliefs, disabled/able-bodied, feminist and anti-racism movements, and
so on. This observation has important implications with regard to ethnic groups and minorities, who
seek jurisdictional powers over the members of that group. Whileit is important to promote the
possibility of the members of all ethnic groups to enjoy their culture and to practicetheir religion,
possibly by way of granting some extent of jurisdiction to the group, this should not be donein a
manne which makes possible the violaion of the fundamental rights of the members of that
community. Also, the feminist movement should acknowl edge and reflect upon the true diversty of
women and their interests, and advocate the interest and rights of all subsets of women, including
disabled women and immigrant women. Respectively, the anti-racism community should recognize the
importance of mainstreaming gender comprehensively in its work. If these and other respective
movements do not wish to accommodate different subgroups within them, the only option available
remains that these subgroups establish their own organizations, and that governments pay specific
atention to them.

The mere recognition and identification of intersectiona discrimination is obviously not enough, but
policies have to be shaped and developed accordingly, both internationdly and netionally. Intersectional
analysis, bringing forth new informetionon what isexperienced and by whom, enables the desgning of
policies that are more effedtive and which can be more specifically targeted and applied than the ones
before. Theintersectional approach should be fully integrated into all policymaking: with respect to al

“8UN Spedial Rapporteur on Violence against Women has noted that “...not only does
mainstreaming gender kring race discrimination against women out of the shadows it also permits a
sharpe undergandfing of the particular ways in which gender shapes the discrimination that men face
aswell”. UN Special Rapporteur on Violence against Women, p. 7.
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policies, their intersectional effects should be analyzed by asking quedions such as “what does this
mean to women”, “what does this mean to the disabled”, “what does this mean to disabled women” etc.
Thiskind of animpact assessment should be mainstreamed and become astandard procedure.

6. The Chalengesthat Intersectional Discrimination Poses to the International System of Human Rights

Intersectional discrimination, inits broader meaning, poses two major chalengesto human rights. The
first one concerns the ability of the human rights system to recognize the diverse Stuations involving
intersectional discrimnation and disadvartage. The second one concerns the ability of the current legal
framework of human rights to address and cope with multiple and intersectional discrimination. These
two questions are addr essed below separatdly.

6.1 The Ability of Human Rights System to Recognize | ntersectional Discrimination: Assessing the
Level of Awareness

In order to assess the level of awareness within the UN human rights system the work of three United
Nations treaty-bodies will be examined, aswell asthe documents adopted by three recent UN World
Conferences.'"’

6.1.1 Human Rights Committee

General Comments. The Human Rights Committee, monitoring and promoting the national
implementation of the Internationa Covenant on Civil and Politicd Rights, istheoreticaly speaking in
agood position to addressintersectional disariminaion, eecially considering the open-ended nature
of the listing of grounds of discrimination in Articles2.1 and 26 of the Covenart. However, so far the
track record of the Committee has nat in this matter been asimpressve asit could have been expected.

The only General Comment in which the Committee explicitly takes up the issue of multiple and
intersectional discrimination is the all-important General Comment 28 adopted in 2000. The Gereral
Comment addresses equality of rights between men and women. In it the Committee observesthat

[d]iscrimination against women is often intertwined with discrimination on other grounds such as
race, colour, language, religion, political or other opinion, nationd or social origin, property,
birth or other status. States parties should address the ways in which any instances of
discrimnation on other grounds affect women in a particular way, and include informetionon the
measures taken to counter these effects.**

The recognition of the way in which discrimination against women “intertwines’ with discrimination on
other grounds to produce experiences that are specific to a subset of women is arecognition of

“"This examination of the level of awareness within the human rights system is limited in many
respects. First, it concentrates only on the UN, instead of e.g. Coundl of Europe or other regional
actors. Thisispred<ely because of the global role of the UN. Second, the examination also within the
UN system is limited and the work of only three treaty-bodies will be examined. However, it is
submitted that they evidence a certain tendency in the UN, and are thus representative in an important
sense. Third, as the aim is to assess the current level of awareness, everts in the past and the practice
of treaty bodies in the past will not be addressed.

“8Human Rights Committee, General Comment 28 (29/03/2000), para 30.
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intersectional discrimination as defined in chapter 2.1 above. The General Comment goes on to note,
inter alia, that women are particularly vulnerable in times of internal or internaional armed conflicts
and tha states parties should inform the Committee of all measures taken during these Stuationsto
protect women from rape, abduction and other forms of gender-based violence.**® Furthermore, it is
noted that inequality in the enjoyment of rightsby women is deeply embedded in tradition, history and
culture, including religious attitudes,**° which is an important acknowledgment of in-group
disadvantage and discrimination. The Committee subsequently calls on states parties to ensure t hat
traditional, historical, religious or cultural attitudes are not used to justify violations of women's right
to equality before the law and to equal enjoyment of all Covenant rights.***

Consideration of State Reports. Upon an examiretion of the ten most recent Concluding Observations
issued by the Human Rights Committee by the timeof the writing,"** one can note that the Committee
has taken up intersectional issues in approximately every other report. Trafficking and the situation of
Roma children have been brought up mos often, while other types of intersectional discrimination have
largely remained unaddressed. However, Concluding Observations on the report of Sweden addresses
traditional practices harmful to immigrant women and girls intwo subsequent paragraphs.

The Committee notes with concern cases of female genital mutilation and "honour crimes’
involving girls and women of foreign extraction (arts. 3, 6 and 7 of the Covenant). The Sate
party should contirue its efforts to prevent and eradicate such practices. In particular, it should
ensure that offenders are prosecuted, while promoting a human rights culture inthe society at
large, especially among the most vulnerable sectors of immigrant communities.*>®

The Committee expresses its concern at the recognition of early marriage involving girls of
non-Swedish nationality who are residernt in Sweden (arts. 3 and 26 of the Covenant). The State
party should take vigorous measures to provide better protectionfor mnors in the matter of
marriage and eliminate dl forms of discrimination among them.***

In its Concluding Observations on the report of the Czech Republic, the Committee refers to “women
in difficult circumstances’ inthe context of trafficking:

The State party should take resolute measures to combat this practice, which constitutes a
violation of severa Covenant rights, including article 3 and theright under artide 8 to befree
fromslavery and servitude. The State party should also strengthen programmes aimed at
providing assistance to women in difficult circumstances particularly those coming from other
countries who are brought into its territory for the purpose of prostitution. Strong measures

91bid, para 8.
01 hid, para 5.
Bldem.

52The Concluding Observations examined were issued between 27 August 2001 and 24 of March
2002.

%¥Human Rights Committee, Concluding Observationd Comments on Sweden (24/04/2002), para

**|bid, para 9.
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should be taken to prevent this form of trafficking and to impose sanctions on those who exploit
women inthisway.**

Conclusions. While the Human Rights Committee is favorably positioned to discuss intersectional
discrimination, and while it has produced an important General Comment on equdity between men and
women in which intersectiona issues are tackled face-on, the Committee is far away from having used
up all of its potential in this matter. The Committee hasin an important way addressed these issues both
in its General Recommendations and inits Concluding Observations on state reports, but it has so far
failed to do this on a comprehensive bags, as only certain forms and manifestations of multiple,
compound and intersectonal discrimnation have been dealt with. Two recommendations can be mede
inthis regect:

First, the Committee should in the future address al kinds of multiple and intersectional disarimination,
not just those in which gender discrimination is manifest. Second, it should more vigorously request
dates partiesto provide information on the stuation of specific groups and individuds facing multiple
and inter sectiond discrimination, as this would enhance the ability of the Committee to deal with these
issuesincreasngly in practice.

6.1.2. Committee on the Elimination of Racid Discrimination

General Recommendations. In its General Recommendations the Committee has occasionally
recognized the fact that racial discrimination may mix with other types of discrimination. For instance,
in its General recommendation 19 on racial segregation and apartheid, from the year 1995, the
Committee observed that

“[iln many cities residential paterns are influenced by group differences in income, which are
sometimes combined with differences of race, colour, descent and national or ethnic origin, so
that inhabitants can be stigmeatized and individual s suffer aform of discrimination inwhichracial
grounds are mixed with other grounds.”**°

In its Genera Recommendation 27 on discrimination against Roma the Committee makes several
references to Romawomen and girls, and asks the stat es parties e.g. to ensure that the disadvantaged
situation of Roma girlsand women is taken into account in the field of education.* The Committee
furthermore seems to acknowledge that Roma women and children are in a disadvantaged Stuation not
just dueto poverty and low level of education, but dso due to cultural differences,™® and emphasizes

*Human Rights Committee, Concluding Observations/Comments on Czech Republic
(27/08/2001), para 13

1%6Committee on the Elimination of Racial Discrimination, Genera recommendation 19 on racial
segregation and apartheid (18/08/95), para 3.

57Committee on the Elimination of Racial Discrimination, Generd recommendation 27 on
discrimination against Roma (16/08/2000), para 22.

*¥The meaning of this paragraph is somewhat obscure: while it is recognized that cultural
differences have contributed to the disadvantaged situation of Romawomen and children, it is not
spelled out whether this isareference to some particular vaues or traditions existing in some Roma
communities, or to the factual social and cultural distance between the Roma and therest of the society,
or both.
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the importance of promoting the participation of Roma women in designing and implementing health
programmes. Inthis repect the Committee recommends staes to

[i]nitiate and implement programmes and projectsin the fidd of health for Roma, mainly women
and children, having in mind their disadvantaged situation due to extreme poverty and low level
of education, aswéll asto cultural dfferences; to involve Roma associations and communities
and their representatives, mainly women, indesigning and implementing hedth programmes and
projects concerning Roma groups.™®

The Committee has most extensively explored the intersection of racial discrimination with other types
of discrimination in its General Recommendation 25 on gender related dimensions of racial
discrimination.*® Article 1 of the recommendation aptly crysallizes what intersectional d scrimination
on the basis of gender and originisall about:

The Committee notes that racia discrimination does not dways affect women and men equally or
in the same way. There are circumstances in which racial discrimination only or primarily &fects
women, or afects womenin a different way, or to a different degree than men. Such racial
discriminationwill often escape detectionif thereisno explicit recognition or acdknowl edgement
of the different life experiences of womenand men, in areas of both public and private life.

The Committee also distinguishes between different types of intersectiond discrimination*®* and pledges
itself to take into account gender factors and issuesinterlinked with racial discrimination, as wel as to
incorporate gender analysis in its work.'®? It also requests stat es parties to describe in qudlitative and
guantitative termsfactors affecting, and difficulties experienced in, ensuring the equa enjoyment by
women of the rights under the Convention.*®® Quite notably, the Committee refrains here from using
terms such as multiple or intersectional discrimination, and prefers to speak of “gender related
dimensions of recial discriminaion” instead.

Taken toget her, the General Comments of the Committee on the Elimination of Racial Discrimination
show that it has acknowledged the existence of such intersectional and multiple discrimination in which
racid discrimination plays a mgor part. However, this ack nowledgment has been sporadic and
predominantly confined to the intersection of “race’ and gender, to the excluson of dl other possble
intersections. Furthermore, the Committee has refrained from using the terms multiple and
intersectional discrimination in its General Recommendations. This may be related to the fact that
doubts have previously been expressed on the extent to which the Committee can address multiple and
intersectional discrimination issues, and can perhapsbe read to imply apositionthat the Committee
congdersitsdf to be ableto ded only with such intersectional matersinwhich racial origin seems to
be the main ground of discrimination or in which an dement of racid discrimiretionis otherwise clealy
manifest.

%1 bid, para 34.

180Committee on the Elimination of Racia Discrimingtion, General Recommendation 25
(20/03/2000) on gender related dimensions of racid discrimination.

%1 paragraph 2.
1e2paragraphs 3, 4, and 5.
183pgragraph 6.
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Consideration of State Reports by the Committee. Upon the examination of the ten most recent
concluding observationsissued by the Committee on the Elimination of Racial Discrimination at the
time of the writing,*®* one can note that references to intersectional issuesin concreto are surprisingly
few, and that not even gende specific forms of racial discrimination are addressed on a frequent basis.
The Committee does occasionally refer to such issuesas trafficking and does fromtime to time express
its concern on the gtuation of the Roma, immigrant and refugee childrenin schools as well as to the
need to disaggregat e data on the grounds of origin and gender, but conarete discusson on intersectional
and multiple discrimination isotherwise almost completely lacking.

An exception proves the rule howeve'. In examining the statereport of Austriathe Committee not just
pinpointsto the governmert of Austria the importance of recognizing multiple discrimination, but issues
rather unexpectedly an opinion of general nature and declares that multiple discrimination fals within
the scope of the ICERD Convention:

The Committee is concerned by the wording of article 1.1 of the Federa Constitutional Act
implementing the Convertion, which stipulatesthat the legidatureand the executive shal refran
from any distinction on the "sole" ground of race, colour, national or ethnic origin. Inthe
Committeesview, this may be regarded as represerting a narrower prohibition of discrimination
than is provided in the Convention. The Committee recalls that multiple discrimination, for
example discrimination based ssimultaneously on race and sex, falls within the scope of the
Convention, and that such phenomena are addressed in the final documents of the World
Conference against Racism.*®

Conclusions. While the Committee on the Elimination of Racial Discrimination hasin an important way
recently recognized the existence of intersectiond discrimination, this recognition has been limited in
two respects.

Firstly one may note - though not in a completely categorical way - that the recognition by the
Committee on the Elimination of Racia Discriminetion of intersectional and multiple discrimination has
hitherto remained more amatter of theory than practice: an important General Recommendationon
gender dimension of racial discrimination has been issued, but intersectional discrimination is not
addressed in the Concluding Observations on a regular basis. To acertan extent thisisdue to the
failure of most gover nments, as well as concerned non-governmental organizations, to provide
appropriate disaggregated dataand information. A change may incrementdly take placeinthis regect,
however, if and when states art to include in their periodic reports information on measaures that they
have taken to implement nationally the Durban Declaration and Programme of Action, as rather
consistently requested by the Committee in its Concluding Observations to states parties.

Second, theapproach of the Committee in regard to intersectiond discrimination has been somewha
cautious, as only such intersectional discrimination which is particular to immigrant and minority
women has been recognized, to the exclusion of other intersections containing an element of racial
discrimination. Furthermore, the Committee has concerned itself mostly with intersectional
discrimination, and has not addressed muitiple or compound discrimination.*®® This cautious and limited

Al of the examined Concluding Observations were issued in March 2002.

1%5Committee on the Elimination of Racid Discrimination, Concluding Observations: Audria
(21/3/2002), para 9.

1%°0On terminology, see chapter 2.1.
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approach most probably reflects cautiousness by the Committee with regard to its mandate. This
cautiousness may not, however, be warranted, as currently some situations involving possibly even a
high degreeof racial discrimination may remain unaddressed.

6.1.3. Committee on the Elimiration of Disarimination against Women

General Recommendations. Committee on the Elimination of Discrimination against Women has most
consistently incorporated intersectional issues to its General Recommendations.

A good example of the approach adopted by the Committee in its Genera Recommendations is Generd
Recommendation 24 on women and health,**” which e.g. addresses women belonging to vulnerable and
disadvantaged groups and recommends that

special attention should be givento the hedth needs and rights of women belonging to vulnerable
and disadvantaged groups, such as migrant women, refugee and internally displaced women, the
girl child and older women, women in prodtitution, indigenous women and women with physical
or mental disabilities®®

General Recommendation 24 d o mentions femae genita mutilation and other harmful traditional
practices as examples of health hazards faced by particular groups of women.'® Furthermore the
Recommendation notes the particularly vulnerable position of disabled women and women with mertal
disabilities”® The Committee issued, already in 1990, a pecific General Recommendation on disaded
women, in which the Committee noted, inter alia, that it is “[c]oncerned about the situation of disabled
women, who suffer from a doublediscrimination linked to their special living condition.”** The
Committee also recommended tha States parties provide information on disaded womenin their
periodic reports and on measures t aken to deal with their particular situation.*”

¥7Committee on the Elimination of Discrimination Agains Women General Recommendation 24
on women and Health (02/02/99).

%8 bid, para 6.

%9 bid, paras 12 and 18. The Committee has also devoted a specific Genera Reconmmendation to
the issue of female circumcision, see General Recommendation 14 (02/02/90).

70 | bid, para 25, inwhich the Committee notes, e.g. that “[w]omen with disabilities, of all ages,
often have difficulty with physical accessto heath services. Women with mental disabilities are
particularly vulnerable, while there is limited understanding, in general, of the broad range of risks to
mental health to which women are disproportionately susceptibde as aresult of gender discrimination,
violence, poverty, armed conflict, dislocation and other forms of socid deprivation.”

'Committee on the Elimination of Discrimination against Women, General Recommendation
No0.18 on disabled women (04/01/91), preamble

1721 dem.
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The Committee has also taken up such intersectional issues as polygamy,*” forced marriages'’* and son
preference, ** and has noted that traditions and social and cultura stereotypes discourage women from
exercising their right to votein many nations.”® Interegtingly, the Committee has idertified the “cultura
framework of values and rdigious beliefs’ to be the most significart factor inhibiting women’ sability
to participate in public life.*’”

General Recommendation 19 on violence against womenisvery important fromthe point of view of
intersectional discrimnation. In it, the Committee notes that

[t]raditional attitudes by which women are regarded as subordinate to men or as having
stereotyped roles perpetuae widespread practices involving violence or coercion, such as family
violence and abuse, forced marriage, dowry deaths, acid attacks and female circumcision. Such
prejudices and practices may jugify gender-based violence as aformof protection or cortrol of
women. The effed of such violence on the physcd and mental integrity of women is to deprive
them of the equal enjoyment, exercise and knowledge of human rights and fundamental
freedoms.'’®

Though recognizing the role of traditional values in the subordination of women, Generd
Recommendation 19 does not, when providing a definition of discrimingtion, take in explicit terms into
account that different forms of discrimination may interact and accumulate.*”® Furthermore, when
trafficking is addressed in the Recommendation, itsrelatedness to poverty and unemployment is
recognized, whileitsrelatedness to racial stereotypesand racial discrimination is nat.*® The Gereral
Recommerdation was issued in 1992, which may explain the lack of intersectional andysis on these two
iSsues.

Ass regards the periodi c reports by states, the Conmittee has requeged them to submit statistical data
on the incidence of violence of all kinds against women and on women who are the victims of
violence."®

Consideration of Sate Reports. The Committee on the Elimination of Discrimination against Women
hasrather routinely taken up intersectional i ssues also in its Concluding Observations on statereports,
as could be observed upon an examination of the ten most recent state reports consdered by the

¥General Recommendation 21 (04/02/94), para 16.

" bid, para 14.

">General Recommendation 19 on violence againg women (29/01/92), para 20.
6Generd Recommendation 23 on political and public life (13/01/97), para10 (c).
" bid, para 10.

%General Recommendation 19 on violence againg women (29/01/92), para 11.
1dem.

18| bid, para 14.

8l1dem.
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Committee.*®* Recurring intersectional themes in the Condud ng Observaions included pers gence of
traditional and sereotyped gender roles, trafficking, poverty and illiterecy.

Concern for the dtuation of minority and immigrant women has aso been topical in the Concluding
Observations, asis evidenced for example by the following observations and recommendations made by
the Committee while congdering the state reports of Guyana, Netherlands and Sweden:

Guyana
The Committee encourages the Government to give full atention to the needs of rural women
and Amerindian women and to ensurethat they benefit from policies and programmes in all areas,
in particular access to decision-making, health, education and social services. The Committee
requests that the Government provide detalled information inthat regard in its next periodic
report.'®

Netherlands:

The Committee expresses concern a the continuing discrimination against immigrant refugee and
minority women who suffer from multiple discrimingtion, based both on their sex and on their
ethnic background, in society at large and within their communities, particularly with respect to
education, employment and violence againgt women.*®

Sweden:

It [the Committee] ds0 enoourages the Government to be nore proactive in its measures to
prevent discrimination against immigrant, refugee and minority women, both within their
communities and in society at large, to combat violence against them and to increase their
awareness of the availahility of socia services and legal remedies.'®

In considering the report of Viet Nam, the Committee specifically recommended that the government
of Viet Nam should in its next periodic report provide more statistical data and information on the
situation of ethnic minority women.'#

In considering the state report of the Netherlands, the Committee also took note of the vulnerable
situation of elderly women: “[t|he Committee expresses concern that elderly women may be
marginalized within, as well as insuffidently covered by, the health insurance and pens on systems and
urgesthe Governmernt to pay special attention to the needs of elderly women in ‘Daily routine’
programmes.” ¥’

182Concluding Obsearvations exanmined were from the period extending from 2 February 2001 to
31 June 2001.

8Concluding Observations on Guyana (31/07/2001), para 175.
#Concluding Observations on Netherlands (31/07/2001), para 205.
8Concluding Observations on Sweden (31/07/2001), para 357.
18Concluding Observations on Viet Nam (31/07/2001), para 263.
18"Concluding Observations on Netherlands (31/07/2001), para 215.
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Conclusions. The Committee on the Elimination of Discrimination against Women has rat her
consistently addressed intersectional issues both in its General Recommendations and in its Conduding
Observations to country reports, and expresdy identified the existence of “double discrimination”
aready in 1991. Thisprogress ve naure of the goproach of the Committes has to a great extent to do
with the fact that discrimination and subordination that women face are often based on cultural and
religious traditions and beligfs, and consequently considerable amount of concernsidentified by the
Committee relate quite readily to the intersection of sex/gender and cultural/religious values and
traditions.

Tha said, it must be noted that the approach of the Committee has been limited in two respects First,
while sporadic references are made also to other intersectionsthat include agender dmenson, itis
mostly theintersection of sex/gender and origin/culture that is addressed. Second, the Committee has
mostly confined itself with intersectiordl discrimination, and has not so much addressed the compound
or multiple discrimination that women may face'®

6.1.4 United Nations World Conferences
6.1.4.1 Viennaand Beijing

The Viemna Declaration and Programme of Action were adopted in June 1993 by the World Conference
on Human Rights. The Declaration and Programme of Action do not recognize multiple or
intersectional discrimination, though they addressdiscrimination on the besis e.g. of gender and “racial’
origin. Issues such as women's rights in armed conflicts, trafficking and harmful cultural or cusomary
practices are considered,™® but their intersectional nature is not discussed at any length. Furthermore,
though the documents acknowledge the need for gender mainstreaming,'® the possible intersectional
implications of such mangreaming are not spelled out.

The Beljing Declaration and Platform for Action were adopted by the Fourth World Conference on
Women in September 1995. T hese documents explicitly address the specific situation and experience
of e.g. disabled women, immigrart women, indigenous women and rural women, inaddition to which
intersectiona issues such astrafficking and violation of the rights of women during armed conflicts are
discussed. While terms such as multiple or intersectional discriminaion are not employed in these
documents the Declaration refers to “multiple barriers’. It is widely regarded that this was the first
instance ever inwhich the issues at hand were addressed on such a high level. Particularly relevant to
our discussonisArticle 32 of the Declaration:

[We, the participating governmerts, are determined to]

Intengfy effortsto ensure equa enjoyment of al human rights and fundamentd freedomsfor dl
women and girls who face multiple barriers to their empowerment and advancement because of
such factors as thar race age, language, ethnicity, culture, religion, or disahility, or because they
are indigenous people.

The language of Article 32 of the Declaration is further elaborated in Article 46 of the Platform for
Action:

'880n terminology, see chapter 2.1 above.
Article 38 of the Declaration.
WEgpecialy Article 37 of the Declaration.
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46. The Platform for Action recognizes that women face barriers to full equality and
advancement because of such factors astheir race age, language, ethnicity, culture, rdigionor
disability, because they are indigenous women or because of other datus. Many women
encounter specific obstacles related to their family status, paticularly as single parents and to
their socio- economic datus, including their living conditions in rurd, isolated or impoverished
areas. Additional barriers also exist for refugee women, other displaced women, including
internally displaced women as well as for immigrant women and migrant women, including
women migrant workers. Many women are dso particularly affected by environmental disasters,
serious and infectious diseases and various forms of violence against women.

Thelanguage of these documents indicates tha “multiplebarriers” as a concept used therein refers to
what was above in chapter 2.1 termed “multiple discrimination”, i.e. to a Stuationinwhich one person
faces disadvantage and disarimination on several separate grounds on different occasions. It is thus not
yet recognized that the conjoining of two or more grounds can lead to very specific forms and
manifestations of discrimination and disadvantage.'*

The Beijing + 5 special sesson of the UN Genera Asssmbly, and the declaration adopted therein,™* did
not in any important substantial way depart from the language and the approach of the Beijing
documents, though recommerdations directed at the elimination of racially motivated violence against
women and girls were made.**®

6.1.4.2 Durban

A mgor international breakthrough in rasing awareness of intersectional discrimination was the United
Nations World Conference againgt Racism, Racial Discrimination, X enophobia and Related Intolerance
held in Durban, South Africain 2001.*** The documents adopted at the confer ence, the Durban
Dedaration and the Programme of Action, contain numerous explicit referencesto the concept of
multiple discrimination, inaddition to whichthe provisons deal with conareteissues such as women in
armed conflicts, trafficking and the right of an indigenous or minority child to enjoy hisor her own
culture and practice hisor her own rdigion.

Already the preamble to the Declaration emphasizes that states have aduty to protect and promote the
human rights and fundamental freedoms of all victims of racism and racia discrimination, and that they
should gpply a gender perspective and recognize the multiple forms of discrimination which women can
face. The second Article of the Declaration lists the grounds on whichraciam and racial di scrimination
are taken to occur and the grounds on the basis of whichvictins of racism can suffer aggravated or
multiple forms of discrimination:

We recognize that racism, racial discrimnation, xenophobia and related intolerance occur on the
grounds of race, colour, descent or national or ethnic origin and that victims can suffer multiple

911 e, what was termed “intersectional discrimination” in chapter 2.1. above.

¥2UN General Assembly Resolution of 16 Novenber 2000 on further actions and initiaives to
implement the Beijing Declaration and Platform for Action. A/IRES/S-23/3.

191 dem.

%The Conference was held in accordance with General Assenbly resolution 52/111 of 12
December 1997.
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or aggravaed forms of discrimination based on other related grounds such as sx, language
religion, political or other opinion, social origin, property, birth or other status.

Whilethelist of grounds of racism and racial discrimination is a closed one, the lig of related grounds
Is open-ended. Despite this open-endedness, some grounds are expressly included in the list of related
grounds, while others are not, and this can be seen - whatever the political reasons behind this - at least
asasymbolicd gesture pointing to the assumed relative importance of different traitsin building up
multiple and intersectional discrimination. T helist of related grounds does not contain, most notably,
disability, sexual orientation or age, which are all groundsthat have been quite firmly recognized in
contemporary international and supranational (EC) law.'*

Paragraphs 69 and 70 of the Declaration make important references to multiple and intersectional
discrimination by recognizing the differentiated way in which women and girls, relative to men, may
experience racia discrimination:

69. We are convinced that racism, racia discrimination, xenophobia and related intolerance reveal
themselves ina differentiated mamner for women ard girls, and can be among the factors leading
to adeterioration intheir living condtions, poverty, violence, multiple forms of discrimination,
and the limitation or denial of their humanrights. We recognize the need to integrate a gender
perspective into relevant policies, strategies and programmes of action against racism, racial
discrimination, xenophobia and related intolerance in order to address multiple forms of
discrimination;

70. We recognize the need to develop a more systematic and consistent approach to evaluating
and monitoring racial discrimination aganst women, as well as the disadvant ages, obstacles and
difficulties women face in the full exercise and enjoyment of their civil, political, economic, socia
and cultural rights because of racism, racial discriminetion, xenophobia and related intol erance.

The Programme of Action expressly recognizes multiple discrimination by way of recognizing, inter
alia, that people of African descent experience particulaly severeproblems of religious intolerance and
prejudice that can combine with other forms of discrimination to congitute multiple discrimination
(artide 14), that indigenous women suffer from aggravated discrimination on multiple grounds (article
18), that multiple discrimination can take placein the context of employment, health care, housing,
socia servicesand education (article 49), that religious discrimination may combine with other grounds
to constitute multiple discrimination (article 79), that states, NGOs and the private sector should
specificdly seek to improve the progpects of persons subject to multiple discrimination in finding,
keeping and regaining work (artide 104), that forms of multiple discrimination should betaken into
account when legislative and other measures are developed to protect and promote the identity of
minorities (article 172), and in urging satesto provide support esecially to such civil socigty actors
that work to promote advancement of women subject to multiplediscrimination (article212). One of
the most important recommendations is made in article 31 of the Programme, which

[u]rges States, in the light of the increased proportion of women migrants, to place special focus
on gender issues, including gender discrimingtion, particularly when the multiple barriers faced by
migrant women intersect; detailed research should be undertaken not only in respect of human
rights violations perpetrated aganst women migrants but dso on the contribution they make to

1%Djisahility, sexual orientation and age have beenrecognized as explicitly forbidden grounds of
discrimnation e.g. in the EU Coundl Directive 2000/78/EC prohibiting discrimination in enployment.
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the economies of their countries of origin and their host countries, and the findings should be
included in reportsto treaty bodies;

In addition the intersectional problematique isimplicitly addressed e.g. inarticles 9, 10, 30 (h), 36, 50,
51, 53, 54, 59, 62, 64, 69, 88, 97, 174, 186, and 202 of the Programme of Action. Most of these
provisionsdeal with trafficking, the need to empower minority and immigrant women, violence againg
them, the specificity of racial discrimination women may face and the need to conduct studies on racism
and racial discrimination in general and on the experiences of womenin particular. Furthermore,
throughout the documents gender and age -differentiated language is deployed by means of references
to “women, children and men” instead of referencesto e.g. “persons’ or “individuals’, afact which can
be taken as an acknowledgmert of the fact that gender and age have a differentiating bearing on the
issues that are being addressed.

By way of a conclusion, the Durban conference and the documents adopted therein clearly evidence
overwhdming international recognition of intersectional and multiple discrimination. As the Secretary
Genreral of the Conference, Mrs. Mary Robinson put it, “Durban put the gender dimension of racismon
the map” .*** However, this recognition of intersectional and multiple discrimination was only partid,

giventhat concrete recognition of other intersections besides that of origin and gender are almost
completely lacking in the Declaration and the Programme of Action,™” and that grounds such as age,
disability and sexual orientation were not expresdy recognized as “related grounds’ that can combine
with racial discrimination to create a Situation of multiple, compound or intersectional discrimination.

6.1.5 Conclusions on the Level of Awareness

Giventhe above eviderce, as wel asthe fact that dso other UN bodies, such asthe Commission on the
Stat us of Women and the Commission on Human Rights, including the several special rapporteurs
established by the latter,'*® have tackled issues related to intersectiond, compound and multiple
discrimination, one can conclude that the UN human rights system has not only “ noticed” the exigence
of these phenomena, but has taken these issues seriously and has subsequently taken concr ete action.
By way of analyzing the UN World Conferences arranged in 1993, 1995 and 2001, and the General
Recommendations issued by the treaty bodies during thetime of their functioning, one can clearly
observe the expeditiousness with which these issues have lately been recognized: the growth of
awareness has been tremendous. These issues have furthermore been addressed both in the more
general and theoretical level, as evidenced by the General Recommendationsissued by the treaty
bodies, as well as in concrete level of real-life situations, as evidenced by the Concluding
Observations/Recommendations. The root causes of structural intersectional discrimination, for
instance poverty and illiteracy, have also in a very positive way been recognized in various documents
and by a variety of actors.

%M ary Robinson, (2001).

¥Articles30 (g), 57 and 180 of the Programme of A ction do however mention disability, noting
that the right to seaurity of migrants in the event of disability hasto be promoted, that disabled people
may face racial discrimination, and that the UN general Assembly should consider elaborating a
comprehensive international convertion to promote the rights and dignity of disabled people.

%These include, but are not limited to, the Special Rapporteur on Violence aga nst Women, the
Spedd Rapporteur on Contemporary Forms of Rad an and the Special Rapporteur on Human Rights
of Migrants.
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This positive development has however been partly compromised. Most importantly, intersectional
disaimination has almost exclusively been framed in terms of gender/sex and culturelorigin. This serves
to exclude people living in other intersections and suffering from other forms of discrimination and
disadvartage. These groups include, but are not limited to, disabled women and minority and immigrart
gays, who may be in an extremely vulnerable position both within and outside their particular groups
and communities. T he development has been compromised also in that it has mainly been the
intersectional discrimination which has been addressed, while compound and multiple discrimination,
as defined above in chapter 2.1, have not received any consider able attention.

Furthermore, inter sectiona analysis has not so far been consistently and comprehensively adopted by
the treaty bodies, as references to such stuations have been rather sporadic, with the exception of the
Committee on the Elimination of Discrimination against Women. This lack of consi stency has obvioudy
to do with the failure of the governmentsand interested non-governmenta organizations to provide the
respective Committees necessary qualitative and quantitative information on the situation of people
vulnerade to intersectional discrimination. It may also be that some treaty bodies, in particular the
Committee on the Elimination of Radd Discrimination, ae overly cautious withregard their mandae
to consder multiple, compound and intersectional discrimination and disadvantage, and wish to
proceed upon the examination of only suchissuesthat manifegly or many involve only a angle ground
of discrimination.*®

6.2. The Ahility of Human RightsLaw to Deal with Intersectional Discrimination
6.2.1. Human Rights Law and Intersectional Discrimination

An Expert Group Meeting, convened by the United Nations Divison for the Advancement of Women,
concluded that the existing national and internationd lega framework is ableto ded with intersectional
discrimination and hence there is no need to develop any additional instrumertsto protect the rights of
the victims of such discrimination.® This conclusion was arrived at through noting that international
treaties, such as the I nternational Convention on the Eliminationof all Formsof Recid Discrimination
(ICERD) and the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), and national laws and regulations, are designed to provide extensive protection againgt all
forms of discrimination.

While the ar gument given for the above conclusion is generdly speaking correct, the conclusion itsalf
was arrived at too hastily. This is because of three main reasons: first, legal provisons and mechanisms
may be different for different grounds, meaning that the choice of the ground on which intersectional
or compound discrimination is deemed to have taken place (if such a choice is needed) can have
significant legal implications; second, certain groups suffering from intersectiona discrimination might
need added legal protection not currently afforded; third, intersectional discrimination, disadvantage
and subordination often result partially or completely from structural factors which are of such naure
that they are often “non-justiciable’, and hence as such beyond the grasp of law, and it isthusthe
consequences of intersectional discrimination, and not so much the phenomenon itself, which needsto

199Upon examining the approaches adopted by the CERD Committee and the Human Rights
Committee in their respective Concluding Observations/Reco mmendations, one could observe that
these observations and recommendations were framed in rather genera terms, and addressed e.g. al the
Roma or all the women without specifications.

2N Division on the Advancemert of Women (DAW), 2000.
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be targeted at by law. This, again, meansthat there may be need for further international and national
regulation.

Differences in Provisions and Mechanisms. Provisions on non-discrimination differ in fundamental
ways dso within the regime of human rights law. Provisions can be open or dosed in naure in three
fundamentally important respects:

- interms of the listing of grounds of discrimination;**
- in terms of the scope and the actors that the provision covers;**
- in terms of legitimate exceptions.”®

Legal instruments, and provisions and mechanians provided therein, differ to agreat extent in that
some instruments are ground-specific, while others are generd in nature. Also remedies that are
available differ from one instrument to another, as do the conditions under which a petition or
communication is admissible. Giventhis complex Stuation, a person who has experienced intersectional
discrimination can end up in asituation in which a ground-specific instrument, e.g. the CEDAW
Convention, would otherwise be the most suitable one, but one has to take therisk that the specific
form of discrimination one has experienced is not considered by the respective Committee as
disariminaion on the ground of sex asprovided for in Article 1 of the Corvention.

The new EU directives on equd treat ment, adopted by the Council of the European Union in 2000,
provide a case in point. The two directives provide in many respects far better protection against
discrimination than other international or EU instruments, asthey e.g. contain an al-important
provision on partial reversa of burden of proof in discrimination cases and explicitly prohibit both
direct and indirect discrimination as well as harassment and ingructionsto discriminate. Thefirst
directive targets discriminaion on the grounds of racid and ethnic origin, and iswide in scope, asit
appliese.g. in relation to education, socia advantages, health care, access to goods and services,
vocationd training and empl oyment.?® The second one targets discrimination on the grounds of rdigion
or belief, disability, age and sexud orientation, and is considerably more modest in scope, as it applies
mainly in relation to employment. Congider then, for instance, a situation in which a disaded immigrant
Is refused access to a restaurant, de facto because of the combination of these two factors, the
possbility of him being able to enjoy the added protection afforded by the directivesdepends on certain
contingencies, such as whether the court findsthat it was because of racial or ethnic discrimination that
he was discriminated against, and not on the basis of disahility. This problemwould be diminished if al
grounds of discrimination were treated in a parallel way in law.

The Possible Need for Added Protection. It isimportant to recognize that the content of human rights
is not predetermined or fixed once-and-for-all. There has been development as regards the substance of

21| e is the provision limited only to one ground, or limited to certain explicitly mentioned
grounds, or isthe listing of grounds open-ended?

225 jt limited to e.g. employment or is it more generd in scope; does it concern only public
authorities or does it cover also actiontaken by privateindividuals, and if yes, towhat extent?

3Are exceptions dlowed explicitly, implicitly or not at all?

24Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment
between persons irrespective of racia or ethnic origin.
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rights,?® and this development has not yet stopped, if it ever will. On top of the rights that are of
relevance to all people, eg. therights contained in the Univasal Declaration on Human Rights, pedfic
rights and instrumentsthat are of relevance to some people in specific situations have been devel oped
and adopted. One might mention here the CERD and CEDAW Conventions,*® the ILO Convention no
169 on the Rights of Indigenous and Tribal Peoples, the Convention onthe Rights of the Child and its
Optional Protocol on the involvement of the children in armed conflict, and the UN Declaration on the
Rights of Disabled Persons.

The development of situation or ground specific regulaion arises from the recognition that a certain
group and/or its members need added and new forms of protection because of their vulnerable position.
Changes inand additionsto human rights law reflect changes in and additions to the understanding of
what human aspirations are fundamental enough to be classified as human rights.?®’ Now that the
intersectional analysis has brought new knowledge and awareness of different and aggravated forms of
discrimination, it is amost certain that this understanding will be reflected in the upcoming instruments;
for instance, a future convention on the rights of the disabled will have to address also those
manifestations of discrimination that affect specificaly or only disabled women.

“ Non-justiciability” of Structural Discrimination. The factors underlying structural inter sectional
discrimination are often manifestly complex and beyond any smple legal regulation Globalizaion, for
instance, is one of the structural factors behind exploitative migration and trafficking. The more
per ceptible negative phenomena within globalization may be reduced or cut back by means of law, just
like the perceptible positive phenomena may be promoted by means of law. Y et, globalization involves
social, economic and cultural forces which are not that evident but which may nevertheless contribute
to very real disadvantages, including intersectional disadvantage and subordination

This inallity of the law as such to cope with the various gructural root phenomena does not however
mean that there is nothing that could be done about the resulting disadvantage. Affirmeative action, or
postive action asit ismostly called in Europe, is one viable way to compensate groups and individuals
suffering from dructural intersectional disadvantage and subordination. In certain gtuations states ae
under a legal obligation to take measures of podtive action, as recognized by the Committee on the
Elimination of Racial Discrimination in its Concluding Observations on the state report of the United
States of America

25See ingenerd on this development Martin Scheinin (1999).

26Crenshaw has noted that the system of human rights was initially based exclusively on a
concept of universality which was not able e.g. to bring up gender-specific problems: “....while
women’s enjoyment of human rights were formally guaranteed, these protections were compromised
to the extent that women’s experiences could be sad to be different from the experiences of men. Thus,
when women were detained, tortured, and otherwise denied avil and politica rightsin the same fashion
as men, theseabuses were clearly seen as violations of humanrights. Yet when women wereraped in
custody, beaten in private, or denied accessto decison-making by tradition, their differences from men
rendered such abuses peripheral to core human rights guarantees’. Kimberle Crenshaw, 2000.

"M artin Scheinin (1999), p.1.
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The Committee emphasizes that the adoption of special measures by States parties when the
circumdances so warrant, such asin the case of persistent disparities, is an obligation stemming
from article 2, paragraph 2, of the Convention.?*®

However, the obligation of states under current humanrightslaw to engage in podtive action measures
Is somewhat limited. Recognition of the existence of multiple, compound and inter sectional
dicrimination and disadvantage provides thus one more good argument in favor of developing postive
state obligations in this resped. It has to be noted, though, tha such practices should be wel targeted:
positive action in favor of broad categories of people, such as quotas or target percentagesin
employment focusing on all members of aminority group seem only to increase the relative position of
those already better-off within that group,?®® while those who are worse-off and more marginalized
within tha group will not benefit from such action.?”® Intersectional approach and analysis canhave a
tremendous impact for the designing of such positive measures that are more effective and better
targeted from the point of view of those truly marginalized.

6.2.2 Human Rights and the Paradox of Multicultural V ulnerability

Ethnic and religious communities sometimes support such values and practices, often based on
traditions, which are not in line with human rights. Examples of such traditional practices have been
given in chapter 4.2 above. Migration has increasad the relevance of this concern also in Europe and
North America, asimmigrant communitiesmay continue such quegionable practices also in their
countries of destination.?** By way of recognizing and pronoting theright of these groups to enjoy
their specific cultures, states face the paradox of multicultural vulnerability: by way of recognizing the
essential interests and values of aminority group that isin avulnerable podtion socidly and culturdly,
states may endanger the essential interest of those that are in turn most vulneralde within the group
itself.

In analyzing the legal response to the paradox of multicultural vulnerability, we have to acknowledge
that, first of al, members of religious and ethnic minorities have the same inalienable and universal
human rights as everyone else. For instance Article 2 of the Universal Declaration of Human Rights
impliesthis position:

28Committee on the Elimination of Racid Discrimination, Concluding Observations: USA
(14/08/2001), paras 380-407.

?Eyven this may sometimes be justified.

2Thomas Sowell, for instance, has anadlyzed on the basis of statistics the impact which
affirmative action policies practiced in thel970s in the United States had on the Black community.
According to Sowell the great majority of Blacks, particularly those worse-off socioeconomicaly
speaking, did not benefit from affirmative action policies. This was because “the net effect of affirmative
action isto increase the demand for highly qualified minority employees, while decreasing the demand
for less qualified minority employees or for those without sufficient track record to reassure
employers’. Thomas Sowell (1997), p. 111 See also Timo Makkonen (2001).

211t has also to be noted that it is often so that cultural and religious values and traditions acquire
new meaning and importance for the first generation immigrants upon immigration. T his has probably
to do with the increased vulnerability and differentness experienced in a new environment, aswel asthe
need to emphasize those isales that onehas in common with other people sharing the same culturd
and/or religious origin.
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Everyoneis entitled to dl the rightsand freedoms set forth in this Declaration, without distinction
of any kind, such as race, colour, sex, language religion, political or other opinion, national or
socia origin, property, birth or other status.

On top of these universal human rights, members of minoritiesenjoy added protectioninthe form of
minority rights, the aim of whichis, broadly speaking, to enable them to maintain and develop their
distina identities by way of protecting their right to enjoy their own culture and practicetheir own
religion. T he question which emerges is this: what about situations in which minority rights may seem
to protect a practice which violates the rights of a member of that group, the rightswhich are protected
by norms of universa application?

The Internationd Covenant on Civil and Political Rights is of paramount importance when discussing
minority rights, as the Coverant is a legally binding document widely ratified by states. Artide 27 deals
with minority rights and stipul ates that

[1]n those States in which ethnic, religious and linguistic minorities exig, persons bd onging to
such minorities shdl not be denied the right, in community with the other members of their group,
to enjoy their own culture, to profess and practice their own rdigion, or to usetheir own
language.

Article 27, despite its negative wording, impliesa positive right and requires positive measures of
protection against infringements of that right by the state concerned or by private individuals.?*?
Positive, proactive measures to protect the identity of a minority and the rights of its members may also
be needed,?** and are necessary in such instances in which the enjoyment of these rights would
otherwise de facto be endangered in some way.

Can then Artide 27, whichin itself does not seemto contan a clause tha would regrict its appli cability
in regard to practices that violate other human rights, be used as a justification for these practices?

Theanswer is, in light of the Covenant and the views expressed by the Human Rights Committee,
clearly“no”. Article5.1 of the Covenant stipulates that

[n]othing in the present Covenant may be interpreted as implying for any State, group or person
any right to engage in any activity or perform any act amed a the destruction of any of the rights
and freedomsrecognized herein or at their limitation to agreater extent than is provided for in
the present Covenant.

The UN Human Rights Committee, which monitors the implementation of the Covenant, observed in
its general comment on article 27 that none of the rights protected under the said article may be
legitimately exercised in a manner or to an extent inconsistent with the other provisions of the
Covenant.? This postion was affirmed by the Committee also in its General Comment 28 on equality
of rights between men and women:

#2Hyman Rights Committee, General Comment 23 on Article 27, para6.1.
23| bid, para6.2.
24 bid, para 8.
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The rights which persons belonging to minorities enjoy under article 27 of the Covenant in
respect of their language, culture and religion do not authorize any State, group or personto
violae theright to equal enjoyment by women of any Covenart rights including the right to
equal protection of the law***

The General Comment actudly goes on noting that “[ijnequality in the enjoyment of rights by women
throughout the world is degply embedded in tradition, higory and culture, including religious attitudes’,
and tha consequently “[s]tates parties should ensure that traditional, historical, religious or cultural
attitudes are not used to justify violations of women's right to equality before the law and to equal
enjoyment of all Covenant rights”.*° The General Comment thus seems to imply that the states have an
obligation to actively combet such cultural and religious attitudes and values that question the equa
rights of women in these respects: it isnot enough just to prohibit discrimination.

The UN Declaration on the rights of Persons Belonging to Nationa or Ethnic, Religiousand Lingudic
Minorities addresses the issue of minority rights in sevea articles, including Article 4.2:

States shdl take measures to create favourable condtions to enable persons bdonging to
minorities to express their characteristics and to develop their culture, language, religion,
traditions and customs, except where specific practices are in violation of national law and
contrary to international standards.

The Articleisrather clear in gipulating that the obligation of states to create favorable conditions does
not extend to such practicesthat are in violation of international human rights. Not only shall states not
support such practices, but Article 8.2. expressly notes that the exercise of the rights set forth in the
Declaration shdl not prejudice the enjoymert by all persons of universally recognized humanrightsand
fundamental freedoms.

Comparable provisgons exist dso in the ILO Convention No.169 on the Rights of Indigenous and Tribal
Peoples?!’ and in the Council of Europe Framework Convention for the Protection of National
Minorities (no. 157) 2

Z5Human Rights Committee, Generd Commernt 28 on Article 3, para32. See dso para’5, which
notes that “[iJnequality in the enjoyment of rights by women throughout the world is deeply embedded
intradition, history and culture, including religious attitudes. States parties should ensur e that
traditional, historicd, religious or cultural attitudes are not used to justify violations of women's right
to equality before the law and to equal enjoyment of all Covenart rights”

218 dem.

27Article 8(2) of the Convention stipulates that indigenous and tribal peoples have the right to
reserve their customs and institutions only in so far as these customs or ingtitutions are not incompatible
with fundamentd rightsdefined by the naional legal system or with internationally recognized human
rights.

“BEgedially Artide 22, which stipulates that “[n] othing in the present Framework Convention
shdl be congrued as limiting or derogating from any of the human rights and fundamental freedoms
which may be ensured under the laws of any Contracting Party or under any other agreemert to which
itisaParty.”
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The position of international human rights law is thus clear in that the rights of individual members of
minorities cannot be denied or limited in any way, not even in the name of minority rightsand the need
to recognize and support the distinct identities, cultures and practices of ethnic and religious groups.

That said, one question with immense theoretical and practica implications remains. as human rights by
their very nature are entitlements, something which individuals may in practice claim or not, are states
under an obligation to see to it that all human rights are in fact observed in al possible situations and
that al individuals actively claim their rights if these are violated? Could a member of aminority be
able, by way of not claming his rights, to legtimately consent to an act or pradicethat as suc is not
in line with human rights? The question concenslargely the extent and nature of rightsas well as stae
obligations,*® and will not be addressed here, as that is a question meriting astudy of its own.

7. Overall Conclusions and Recommendations
7.1. Ovedl Conclusons

The concepts of “multiple discrimination” and “intersectional discrimination” were initially introduced
and analyzed by feminist African American scholarsin the late 1980s and in the beginning of the1990s
The introduction of these terms was related to their observation that African American women faced
particular kindsof gereatypes and di scrimination not faced by African American men or other women
ingeneral. Fromthere the recognition of these phenomenaand their importance has incrementally
grown especialy in the field of human rights and in the academic circles, where these subjects have
already been ingitutionalized even into specific courses onintersectional discrimination, particularly in
the United States. As regards the fidd of human rights, the adoption of the Durban Declaration and
Programme of Action in the UN World Conference against Racism in 2001 represented a major
milestone in recognizing the way discriminationon thebadsof originand respectively onthe basis of
sex/gender can, and do in fact, interact and produce previoudy unrecognized forms and manifestations
of discrimination.

Modest Recognition in National Level. Despite this podtive development the recognition and anaysis
of multiple and intersectional disarimination by governments and human rights organizations on the
national level has generally speaking remained rather modest. This has probably to do with the fact that
theissue at hand is still arelatively newly recognized one and hence its practicd implicaions have not
yet been analyzed and articulated in aclear way. The discussion on the subjed hasal s been quite
theoretical and abstract in nature, emphasizing the need for practica andyss aswell asfor evidence of
the way in which this analysis can be useful in dealing with various real-life problems.

Conceptual Disorganization. There is also considerable conceptud diorganizetioninvolved, as several
different concepts, such as“multiple discrimination” , “doubleftriple discrimination”, “multidimensional
discrimination”, “intersectional discrimination” and “intersectional wulnerability’ have beenused to
describe essentially similar or comparable situations. In the academic field, the concept of
“intersectiona discrimination” is favored while references to “multiple discrimination” are scarce, while
in the field of human rights the opposite is true.

290n different types of state obligations, see Martin Scheinin, 1999. See also the UN Declaration
on the Right and Regponsibility of Individuals Groups and Organs of Society to Promote and Protect
Universdly Recognized Human Rights and Fundamentd Freedoms, UN General Assemby Resolution
53/144.

55



This study suggests, for the sake of darity, that a single conceptua framework should be promoted and
adopted. When analyzed more closdy, it can be observed that the phenomenon unde study consds of
three different main components (situations), for each of which aterm of its own can be devoted:

First, there isthe stuation in which one per son suffers fromdiscrimination on several grounds, on
the basis of one ground at atime. Thisis basically a recognition of the accumulation of distinct
disaimination experiences. It issuggested here that thisfirst type of discrimination should be
termed multiple discrimination.

Second, this phenomenon refersto a gtuation in which discrimination on the bads of two or more
grounds add to each other to creste aStuation of compound discrimination.

Third, the phenomenon refers to a situation involving discrimination which is based on several
grounds operating and inter acting with each other at the same time, and which produces very
specific types of discrimination. This one is called intersectional discrimination.

All of these types of discrimination would beg be jointly called intersectional discrimination to the
extent that there is a need to use an overar ching term. However, given that the concept of multiple
discrimination is rather exclusvely used in the fied of human rights, it may for practical reasons be
necessary to use that concept asan overarching onein that specific context if conceptud accurecy is
not needed - at least until the time that anew conceptual framework is adopted. In addition, it is
suggested that dong the concept of discrimination, also the concepts of disadvantage, vulnerability
and subordination may prove useful.*°

Previously the starting point for both the theory and practice of law has been that discrimination on the
bess eg. of origin and discrimination on the bes's of sex/gender are two distinct phenomena that should
be dedt with dong mutudly exclusive lines. This unidimensional approach is evident for instancein the
UN Convention onthe Elimination of All Forms of Racial Discrimination as well asin the UN
Convention on the Elimination of &l Forms of Discrimination against Women, as well asin the recent
EU directives on equd treatment. However, the assumption that the different forms of dscrimination
are separate from each other has contributed to the situation in which some manifestations of
intersectional discrimnation have remained undetected and thus unaddr essed in anti-discrimination
policies.

This observation emphasizes the need for provisions and institutions which are flexible in nature and
able to deal with all kinds of discrimination based on all possible grounds.

The Need to Includethe Excluded. Another reason which haspreviously contributed to the invighility
of intersectiona discrimination hasto do with the way in which single-issue groups, such as the feminig
movement and the anti-racism movement, and their agenda, areformed. It isoften only such interests
that affect all peoplein acertaingroup, or the mgority of that group, or an elitewithin that group, that
are recognizedin the group agenda. This means tha experiences, concerns and interests that are

’However, the intertion should not be to use any of these concepts instead of particular and
established terms: for instance, whilethe events of 1995 in Rwandainvolved a strong d ement of
disaimination based on ehnic origin, this tragic episodeis not, and should not be referred to as “ethnic
discrimnation” but as “genocide”. Terms such as intersectional discrimination should be used only in
dtuations in which there isno term that would be more fitting, as well as for andyticd purposes, for
which this kind of conceptud framework is most useful.
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particular to a subset of individuas within that group are often excluded from the group agenda. Small
groups of people and their needstend to get log within broade categories, which on the other hand
need to be broad enough inorder to influence policy making. Thus there often are, whether we speak
of interest groups or of ethnic groups, people who are disadvantaged within that particular
disadvantaged group and the general society alike, people who conditute a minority within a minor ity.
This leadsto a situation in which their concerns and interests become the most marginaized onesin the
consideration of problems that need to be addressed

Identifying Structural Contexts of Discrimination. It isimportant to note how structural factors
contribute to situations of multiple, compound and intersectional discrimination and disadvantage. By
structural factors are meant such phenomena as poverty, illiteracy, culturd bariers linguistic barriers
and e.g. globalization. This observation emphasizes the need to analyze in detail the context in which
discrimination or other disadvantage tak es place. Without such an analysis anti-discrimination policies
can never be effective enough.

Harmful In-Group Practices. Another point which is crucia to notein thisregard is that multiple,
compound and intersectional discrimination may involve discrimination by the general society (out-
group discrimination) and/or by on€’s primary refer ence group (in-group discrimnation). Asregards
the latter, attention has to be directed at such culturd, religious or traditional practices that negatively
affect for instance women: in such a situation they face intersectional discrimination on the basis of ther
gender and origin. Examples of such practices that have aroused concern also in e.g. Nordic states
include forced marriages, female genital mutilation and “honor” crimes.®

The Compatibility of the Human Rights System. Intersectional discrimination poses two mgor
challenges to the system of human rights. First, is the human rights system able to recognize
intersectional discrimination, given that such discrimination has in the past remained largely
unrecognized? Second, is the legal framework of human rights able to cope with inter sectional
discrimination?

As regards the first question, it can be noted that as the human rights system, especially within the UN,
has increasingly started to recognize the existence of intersectional discrimination, there is nothing that
would in principle inhibit the recognition of intersectiond discrimination as such. Thisrecognition has,
however, been very limited in nature: It is mainly the intersection of origin and gender that has been
recognized and addressed, to the exclusion of all other possible intersections. It isvery disturbing
indeed to note this discriminatory tendency in action which itself aims to address multiple and
intersectional discrimnation and disadvantage. However, the failureis not entirely that of the system of

2IAs noted by the UN Special Rapporteur on Violence against Women, “intersectional
subor dination by its very nature is often obscured both because it tends to happen to those who are
marginalized even within subor dinate groups and because existing paradigms do not consistently
antidpate the discriminaion”. UN Special Rgpporteur on Women, 2001, p. 4.

#20ne might consider the vulnerable stuation of an immigrant or minority woman: she may, first
of all, face dicrimination fromthe side of the generd society on the basis of her origin and on the basis
of her gender in various ways (multiple, compound and intersectional disaimingion); second, she may
face discrimination on the basisof her gender, and because of harmful cultural practices within her own
group (intersectional discrimination); third, these forms of discrimination can further interact or
accumulate to creete even greater degree of disadvantage and subordiretion, not to speak of structural
disadvantage that is often experienced by a vulnerable group and its members.
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human rights, asit cannot recognize phenomena which have not been adequately documented: hence
the problem is more that of the lack of production of relevant information and data.

Asregar ds the second question, the ability of the legal framework of international human rightsto ded
with intersectional discrimination, three observations can be made: Hrst, it is possible that new
regulation is needed to address the specific concernsthat surface when an intersectional gpproach is
adopted. It is nowadays widely accepted that human rights provisons of genera application are not
sufficient for the protection of the weakest or most vulnerable members of the ociety. Reference can
in this regard be made to specialized conventions and declarations that address women, children,
disabled people, indigenous and tribal peoples, refugees, migrants and minorities. Thiskind of an
approach emphasizes that efforts of protection need to be well targeted and specific to the situation and
problems faced by per sons experiencing, for instance, intersectional discrimination.

Second, one has to take note of the fact that legd instruments and provisonsthat are ground-specific
differ fromeach other. Hencethe level of protection in situations involving compound or intersectional
discrimnation is contingent upon whether the discrimination on several interacting grounds can be
established to constitute discrimination on one spedfic ground. Third, given that structural factors,
which areto a great extent beyond the reach of discriminationlaw, do contribute to Stuations involving
intersectional discrimination, it is the consegquences of such discrimination and disadvantages that have
to be addressed. This means that positive action measures are needed to redress the situation of those
suffering from structural intersectional disadvantage. By way of aconclusion, then, one can note that
there may be a need for further regulation in this field of law.

The mog important benefits of an intersectional approach isits ability to unveil previously
unrecognized forms and manifestations of discrimiretion. Intersectional analysisis also able to detect
the various backgrounds and other factors that have contributed to such discrimination and
disadvartage. And a more comprehensive under standing of the different forms and background factors
behind discrimination and disadvantage obviously providesa better platform for political and lega
action amed at combating discrimination.

Thereis aso one particular pitfall that might emerge from a misuse of the intersectiona gpproach. This
isthe incorrect assumption that intersectiona discrimination is the only form of discrimination, or only
form of discrimination worthy of being addressed. This kind of an assumption would create new and
harmful stereotypes, such asthat “al Muslim women are victims of intersectional subordination”.

The whole point of an intersectional approach isto detect and analyze discrimination and disadvantage
in all of its diversity, and not to render some other forms of discrimination invisible.
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7.2. Overdl Recommendations
Recommendations of a General Nature

- thereisaneaed to mainstream an intersectional goproach and andysis into all action on human
rights, including the work of the Commission on Human Rights and the Special Rapporteurs
established by it;

- there is a need to promote and adopt an unambiguous conceptua framework on these
phenomeng;

- anew kind of approach to discrimination should to be adopted; this approach has to be holigic
and has to be built from the ground up;?®

- other intersections besides those of “radd” or ethnic origin and sex/'gender need to be
increasingly recognized and studied;

- promotion of economic, socia and civic rights is especially needed to ded with the many
background factorsthat contribute to intersectional and compound discrimination;

- promotion of positive action which is specificdly targeted on those most disadvantaged is
particularly needed.

United Nations' System of Human Rights
- United Nations treaty bodies need to take a conscious effort at fully integrating an intersectional
analysisin their work, and address all kinds of multiple, compound and inter sectional
discrimination, withinthe limits of their respective mandates;
- treaty bodies and other human rights institutions should request, and engage in, collection of
data disaggregated by different grounds, such as origin, sex, health status and age, where viable;
qualitative data, including case studies, should be requested in addition to quantitative data;
- it should be considered whether a UN Specia Rapporteur on Multiple, Compound and
Intersectional Discrimination should be established, especially in order to increase both
knowledge and awareness of these phenomena;
-the need to draft new provisions and international human rights instruments, and consider
updating existing ones (especially instruments focusing on a Sngle ground) should be assessed;
-as national recogrition of multiple, compound and intersectional discrimination islargely lacking,
international human rights bodies should work towards raising awareness of theseissues and
devel op recommendationson the ways in which they can be acknowledged and tackled on a
national leve,

Empower ment of Vulnerable Groupsand Persons
- comprehensive and context sendtive action aming at the empowerment of dl groups vulnerable
to intersectiond discrimination need to be taken;
- it isextremely important to support in al possble and politically viale ways specific subgroups,
including, but not limited to, immigrant, minority and indigenous women, disabled, gay and
elderly women and their organizations,
- it is important to facilitate international networking of those groups and individualswho are
vulnerabe to multiple, compound and intersectional discrimination and disadvantage, such as
indigenous women;

“Crenshaw argues that “because the specific experiences of ethnically and racially defired
women are often obscured within broader categories of race or gender, the full scope of their
intersectional vulnerability cannot be known and must in the last analysis, be built from the ground up”.
Kimberle Crenshaw, 2000.
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- policiesaming at increasing the participation of immigrant, minority and indigenous womenin
decision- and policymaking need to be taken, including in the field of human rights;

- especialy minority and indigenous women need to be made more visible: for this purpose,
internationa and national seminars, symposiums and conferences are most useful and should be
funded;

- people vulrerable to multiple, compound or intersectiona discrimination, including migrant and
disabled women, need to be educated of their rights;

- whenever studies, on-site visits, humanrights mssions, dedion observation missions or other
information gathering activities are carried out, particular attention has to be paid to those most
vulnerald e, including minority, immigrant and indigenous women, and a conscious effort needsto
be taken in order to ensure that their views are properly heard.”*

Multiculturalism and Harmful In-group Practices
- multiculturalist policies that a the same time protect fundamental interests and rights of the
group and its members need to be studied and devel oped; these policies need to acknowledgethe
dynamic and heterogenous nature of immigrant, minority and indigenous communities, and
should reflect the experiences of marginalized womenin orde to guarantee their full enjoyment
of al rights;
- problemsthat areinterna to vulnerable groups need to be addressed, but thishasto be donein
away that does not increase negative attitudes towards that group and also positive metters
related to that group need to be taken up for the sake of providing a balanced view on them
these internal problems should principaly be addressed in away suggested by the group itself;
- the development of legal instrumentsand provisions, both international and national, combeting
harmful traditional practices, induding FGM and forced marriages, as well as trafficking and
gender-based violence during armed conflicts, needsto be considered in a comprehensive way
from the point of view of intersectional analysis;

Action on a National Level
- thecongructive rolethat the avil society can have in identifying and dealing with intersectional
discrimnation should be fully recognized;
- theordicd and pradicd research on all forms of multiple, compound and intersectional
discrimination and disadvantage need to be taken;
- nationd legidation, especialy integration and immigration laws, need to be reviewed from the
point of view of multiple, compound and intersectiona discrimination;
- intersectional andysis has to be carried out in drafting and designing of al policies and legal
instruments;
- a comprehensive human rights education progranme should be developed with a view to
creaing avaue sysemthat is supportive of dl human rights for al;
- support gructures need to be established for victims of, in particular, exploitative migration,
domestic violence, and in-group discrimination and subordination.

2240n this question UNIFEM has noted that “[s]ince community spokespeople are often men,

information gathering activities should specificaly seek out the per spectives of women. This may
require confronting language barriers, women'’s inakllity to travel freely or learn about opporturities to
speak with factfinders, and community norms that pressure women not to speak about their rights
violations. For instance, on-site visits should seek access to facilitiesand sites wherewomen can spesk
directly to officids and staff should include individuas with gender expertise and female interpreters”.
UNIFEM, 2001, para 42.
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