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PREFACE TO THE THIRD EDITION

The promotion and protection of human rights
has always been a core priority of Austria’s
foreign policy. Human rights education consti-
tutes an essential part of our engagement. In
order to live a life in security and dignity, peo-
ple must be aware of their fundamental rights
and freedoms and they must be confident that
their governments acknowledge and ensure
these rights. It is therefore one of Austria’s
major objectives, also as a member of the
Executive Board of UNESCO, to promote and
support initiatives that encourage individuals
to increase their knowledge and understand-
ing of all their rights and those of others.
Human rights education is about more than
just the simple knowledge of a set of rules and
principles. It is also about attitude and behav-
iour, and about change in attitude and behav-
iour. People must not only be provided with a
general understanding of what human rights
are, but they must also be shown how human
rights are relevant to them and how they can
apply and defend human rights in their daily
life and work.

The Manual on Human Rights Education
“Understanding Human Rights” was first pre-
sented to the public at the Ministerial Meet-
ing of the Human Security Network in 2003.
Elaborated by a dedicated team of renowned
Austrian and international experts under the
auspices of the European Training and Re-
search Centre for Human Rights and Democ-
racy (ETC) in Graz, Austria, the Manual is
designed to train multipliers in human rights
education in all regions of the world. It offers
training modules, which can be adapted by
their users according to different contexts,
situations and regions. By today, it has been
translated into 15 different languages and has
been introduced and used in several countries

and regions by multiplier-workshops facili-
tated by the ETC.

It is a special privilege for me that during
Austria’s membership in the Human Rights
Council of the United Nations and in the Ex-
ecutive Board of UNESCO, we can present the
third English edition of the Manual on Human
Rights Education. This edition funded by the
Federal Ministry for European and Interna-
tional Affairs and the Austrian Development
Agency comes at a very significant time. Since
the beginning of 2011, all eyes have been fo-
cused on the Arab World, where people from
Tunisia to Egypt, from Syria to Yemen are call-
ing for change. The events we were able to
witness during this Arab Spring have in an im-
pressive way visualised the aspirations of all
people for freedom and for recognition of their
fundamental and inalienable rights.

In this environment of upheaval and reorgani-
sation, human rights education and training
can enhance effective democratic participa-
tion in the political, economic, social and cul-
tural spheres. It can be utilised as a means
for promoting economic and social progress
as well as people-centred sustainable develop-
ment. It can thereby contribute to strength-
ening the rule of law and capacity building
for democratic governance, recognised as an
important strategy towards democratisation,
accountability and governmental stability.
The challenges ahead of us are manifold and
complex, but the people affected need all the
support and encouragement possible in order
to obtain freedom, justice and democracy,
to foster development and to fight against
oppression. I want to encourage all human
rights educators, trainers and multipliers to
face these challenges and, by making use of
this manual as a practical instrument, to help



fulfill the respect for human rights and dignity
in all regions of the world.

I would like to thank the European Training
and Research Centre for Human Rights and
Democracy for their commitment and their ef-
forts dedicated to this important publication.

Dr. Michael Spindelegger
Vice-Chancellor and Federal Minister for
European and International Affairs

of the Republic of Austria
Vienna, January 2012



PREFACE TO THE SECOND EDITION

In May 2003, the Manual on Human Rights
Education “Understanding Human Rights”
was first presented to the public in its origi-
nal English language version at the Ministe-
rial Meeting of the Human Security Network
in the Human Rights City of Graz, Austria.
The Manual is the result of an initiative by
my predecessor Benita Ferrero-Waldner as
Chairperson of the “Network” in 2002/2003.
It was elaborated by a dedicated team of re-
nowned Austrian and international experts
under the auspices of the European Training
and Research Centre for Human Rights and
Democracy (ETC) in Graz.

The Human Security Network is a group of
states from all regions of the world deter-
mined to solve pressing problems of human
security by action-oriented means. On several
occasions, such as its Ministerial Meeting in
Santiago de Chile in 2002, the Network has
emphasised that “human rights provide a
foundation upon which human development
and human security can be pursued”. There-
fore, Human Rights Education has become
one of its priorities. In this spirit, the Manual
“Understanding Human Rights” addresses au-
diences all over the world and is intended to
function as a genuine, practical “training tool”.
It consists of training modules which can be
varied and adapted by their users according to
different contexts and training situations.

The Graz Declaration on Principles of Human
Rights Education and Human Security, endorsed
by the 5" Ministerial Meeting of the Human Se-
curity Network on 10 May 2003 in Graz, con-
tains a commitment to translate the manual into
other languages in order to introduce it into dif-
ferent regional and cultural settings.

Today, just three years after its launch, the
manual is available in English, French, Span-

ish, Chinese, Arabic, Russian, German, Alba-
nian, Croatian, Serbian and Thai. This has
been achieved in collaboration and with the
generous support of several members of the
Human Security Network as well as intergov-
ernmental and non-governmental partners.
The Manual, which has been introduced in
several countries and regions by train-the-
trainers workshops facilitated by the ETC, has
received a very positive feedback from users all
over the world. But the rapid developments in
the field of human rights have necessitated an
update of the Manual. Therefore, with funding
from the Austrian Development Cooperation
and the Federal Ministry for Education, Sci-
ence and Culture of Austria, a second edition
has been elaborated by the European Training
and Research Centre for Human Rights and
Democracy (ETC) in collaboration with a large
team of Austrian and international experts.
The Manual intends to reach out to people
from all world regions, cultures and social
groups. The more diverse its users, the more
the Manual will achieve its goal to promote
human rights and human security. In 2006,
with the inception of the Human Rights Coun-
cil, the international human rights architec-
ture has undergone considerable changes. I
trust that this second edition of the Manual on
Human Rights Education will be able to serve
as a guide to the human rights challenges that
lie ahead.

Dr. Ursula Plassnik
Federal Minister for Foreign Affairs

of the Republic of Austria
Vienna, May 2006



PREFACE TO THE FIRST EDITION

Human security is “people-centred” - it takes
individuals and their communities as its prin-
cipal point of reference. Establishing a global
political culture based on human rights for
everyone is an indispensable requirement for
advancing human security.

Human security requires a genuine under-
standing of human rights. That is why in my
capacity as Chair of the Human Security Net-
work I designated Human Rights Education
along with Children Affected by Armed Con-
flict as priority themes for the Human Security
Network in 2002/2003.

Human Rights Education, through its knowl-
edge transfer, skills-building and attitude-
shaping dimensions raises awareness of our
common basis for the protection of human
dignity and of human security. To this end,
I commissioned the European Training and
Research Centre for Human Rights and De-
mocracy in Graz to develop a Manual for
Understanding Human Rights with the as-
sistance of over thirty international experts
including institutions of Human Security Net-
work Partners, spanning over five continents.
It is destined for global use through a culture-
sensitive perspective based on the universality
of human rights.

The Manual builds on the Declaration on Prin-
ciples of Human Rights Education and Human
Security endorsed by Ministers of the Network
at their Meeting in May 2003 in Graz, the first
Human Rights City of Europe. It is intended
to be a lasting contribution of the Human Se-
curity Network under the Austrian presidency
to benefit the human security of people today
and in the future.

I trust that this Manual will assist Human
Rights Education efforts of all Network Part-
ners and worldwide, assist the United Nations
High Commissioner for Human Rights in ful-
filling his mandate and shall also contribute
and inspire further action beyond the United
Nations Decade for Human Rights Education.

%’ ﬁ%‘ Tousr \ﬂ%

Dr. Benita Ferrero-Waldner

Austrian Minister for Foreign Affairs
Graz, 5™ Ministerial Meeting of the
Human Security Network, 9 May 2003
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HOW TO USE THIS MANUAL

The idea of a human rights education man-
ual for everyone as a concrete contribution
to the work of the Human Security Network
under Austrian Chairmanship came from the
ETC-Graz. A team of the ETC developed the
conceptual framework of the book and was
entrusted by the Ministry for Foreign Affairs
with its elaboration.

The Manual “Understanding Human Rights”
is envisioned as a tool for assisting learners
and educators in HSN partner countries and
beyond in their human rights education and
learning efforts in various cultural settings as
a strategy for enhancing human security. As
designed, it could be a helpful starting point
for understanding human rights and human
wrongs, for training future trainers and for
opening a discussion forum for inter-cultural
exchange and awareness.

The Manual presents a selected collection of
theory sensitized through practice, and ad-
ditionally offers skills-building and attitude-
shaping components. The variety of issues
addressed have the main goal of stimulating
the search for common ground and a shared
human rights perspective as well as present-
ing controversial issues from a culture-sensi-
tive viewpoint.

The manual consists of three main parts, i.e.
a general introduction into the basics of hu-
man rights, a special part with selected “core
issues” in the form of modules, which should
help to understand the functioning of hu-
man rights in daily life, and a third, so-called
“additional resources part”, which contains
methodological hints, useful information, and
references to further reading and on-line re-
sources.

To facilitate the navigation through the text,
the following minis will assist you:

|
@'_P - need to know

Qn— - good practices

- discussion questions
@A @l - selected activities
RED

- intercultural perspectives
and controversial issues

=
@@ - for more information see



This Manual can be used by different users
in different ways. Through its flexible and
user-friendly modular structure, we intend to
encourage the critical reading and active un-
derstanding by both learners and educators.

If you are looking for a general introduction
into the main concepts and principles of hu-
man rights, you may start with the first part of
the manual which contains the introduction.
Those of you looking for examples of particu-
lar human rights issues may start their explo-
ration with the “good to know” part of the
modules. If you are looking for a more sys-
tematic and in-depth analytical exploration of
particular human rights, you may start with
the “need to know” part of different modules.
And those of you interested in exploring and
teaching human rights issues through in-
novative educational methodologies to both
adolescents and adults can go directly to the
selected activities part of the modules and in
addition consider the general remarks on hu-
man rights education methodology.

The manual is meant to be open-ended and
it deliberately addresses only a selected

number of core issues. We would like to
encourage you to continuously complement
the manual with examples and stories, ques-
tions and experiences from your own local
context and welcome your feedback.

For this purpose, the ETC has opened a feed-
back section on its website, where the differ-
ent language versions are available. We have
also produced power point presentations
on all modules, which can be downloaded
from the website. Furthermore, additional
resources can be found on all modules with
useful teaching materials and updates at
www.manual.etc-graz.at. We would welcome
any feedback as this helps us to broaden the
manual in accordance with its ambition to be
useful for learners, educators and trainers from
different cultural backgrounds and with dif-
ferent degrees of knowledge of human rights.
Enjoy reading and feel free to contribute to
this work-in-progress, to add your good and
best practices, your community concerns, and
to encourage more people to read and under-
stand the vibrant actuality and the incessant
fascination of human rights.
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LEARNING AND INTEGRATING
HUMAN RIGHTS AS A WAY OF LIFE -
A JOURNEY WE MUST ALL TAKE

In this second decade of the 21st century,
where 50% of the world population - four bil-
lion people - are under 25 years old, many
communities around the globe, women and
men alike, are energized to re-imagine, redraft
and rebuild their lives guided by their yearn-
ing, hopes and expectations for a life which
is free from fear and free from want. As this
promising process gains national and interna-
tional authenticity we must all join in a com-
mitment to social responsibility guided by the
holistic vision and practical mission of human
rights as a way of life, which all democracies
must commit to - for which we have no other
option.

The excellent learning and integrating docu-
ment, now in your hands, aspires to evoke
dialogue and discussions that lead to criti-
cal thinking about, and systemic analysis of,
the future for humanity which we all hope to
generate. On the pages of this book you can
discover a unique, powerful framework that
charts the way for women and men to achieve
economic and social justice.

The indivisibility, interconnectedness and in-
terrelatedness of human rights, attested to in
these pages, are critical to a new understand-
ing of human rights and towards achieving
meaningful, lasting change in what many call
the “spring of human rights” - the movement
from charity to dignity.

Many are sharing their experiences and
knowledge in these pages. They are challeng-
ing you to learn about the moral and political
implications of human rights and know that
they are firmly protected by law, accepted by

most nations - and yet very few of us know
of the relevance of human rights to our daily
lives. As we integrate the thinking and experi-
ences shared in his book we hope that a vital
sense of responsibility will emerge for each
one of us to become a mentor and monitor of
human rights as a way of life. This outreach
must take place in our homes, in our neigh-
borhoods, with community organizations and
as part of our economic, religious and cultural
existence.

As we examine the articulations of human
rights through norms and standards, all rel-
evant to promoting and sustaining human
dignity, you will join those who are learning
to live in dignity with the other in respect and
trust to become a creative, positive agent of
change.

It was said about Voltaire that when asked
“What can we do about human rights?” he
would answer: “Let the people know them”.
And Rosa Parks whose silent protest ignited
the civil rights movement in the USA said that
her actions put power in the hands of people
to insist in participating in the decisions that
determine their lives. To this we add: to be
guided by human rights as a way of life.
Human rights learning and integration is about
knowing, owning, planning and taking action.
The learner assumes a unique responsibility
to join in the noble effort to have all people of
the world, women, men, youth and children
know human rights as inalienable, belonging
to all; to know that human rights are an ex-
cellent organizing tool, a unique strategy for
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economic, human and societal development.
Drop by drop, step by step, through you and
your organizations, we must engage in a la-
bor of love to change the world by integrating
meaningful human rights learning at all levels
of society that leads to planning and positive
actions.

Indeed every one of us inherently knows hu-
man rights. We each know when injustice is
present and that justice is the ultimate expres-
sion of human rights. Spontaneously, we all
move away from humiliation, but often in fear
of humiliation, we humiliate others. This vi-
cious cycle can be broken if people learn to
trust and respect the other, internalizing and
socializing human rights as a way of life.
Learning that human rights call for mutual
respect and that all conflicts must be solved,
guided by human rights towards their full re-
alization.

The comprehensive human rights framework,
if known and claimed, is the ultimate guide-
line to chart the future we all yearn for. It is a
critical support system and a powerful tool for
action against current social disintegration,
poverty and intolerance prevalent around the
world. It is so simple: Human rights are all
about equality without discrimination. With
the knowledge of human rights we can join
in changing a world where the patriarchal
system is prevalent, where justice is injustice,
and where women as well as men exchange
their equality for survival. We have no other
option!

In your hands is the story of the miracle of
human rights created by the United Nations.
It is a gift given to humanity by many na-
tions who have also made a commitment to
implement them. Sadly, as millions of peo-
ple will be born and die, they will not know
that they are owners of human rights, and
are unable to call on their governments to
fulfill their obligations and commitments
(www.pdhre.org/justice.html). We say, right-
ly, that imposed ignorance is a human rights
violation and is a stumbling block undermin-
ing their realization.

It is this “human right violation” and many
others, the ignorance about human rights that
this book steps forward to eliminate. Drop
by drop, step by step - so that people know,
internalize and socialize the development of
human rights and assure the realization of hu-
man rights for all.

As you embark on this journey, try to imag-
ine human rights as the banks of the river in
which life can flow freely. When the floods
come, the people who have learned and inte-
grated human rights, will raise and fortify the
banks to protect their communities and have
freedom flow without obstructions. We have
no other option.

(Shulamith Koenig, the founding President of
PDHRE - People’s Movement for Human Rights
Learning (www.pdhre.org), is the recipient of
the 2003 United Nations Human Rights Award,
and the 2011 Gold Medal for her “contribution
to Humanity” from the Pio Munzo Center.)
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»The campaign reminds us that in a world still reeling from the horrors of
the Second World War, the Declaration was the first global statement of
what we now take for granted — the inherent dignity and equality of all hu-
man beings. «

Sérgio Vieira De Mello, UN High Commissioner for Human Rights. 2003.
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A.UNDERSTANDING
HUMAN RIGHTS <

The aspiration to protect the human dignity
of all human beings is at the core of the hu-
man rights concept. It puts the human per-
son in the center of concern. It is based on
a common universal value system devoted to
the sanctity of life and provides a framework
for building a human rights system protected
by internationally accepted norms and stand-
ards. During the 20" century, human rights
have evolved as a moral, political and legal
framework and as a guideline for developing a
world free from fear and free from want. In the
21st century, it is more imperative than ever
to make human rights known and understood
and to make them count.

Art. 1 of the Universal Declaration on Human
Rights (UDHR), adopted by the United Na-
tions in 1948 refers to the main pillars of the
human rights system, i.e. freedom, equality
and solidarity. Freedoms such as the freedom
of thought, conscience and religion as well as
of opinion and expression are protected by hu-
man rights. Similarly human rights guarantee
equality, such as the equal protection against all
forms of discrimination in the enjoyment of all
human rights, including full equality of women

“All human beings are born
free and equal in dignity
and rights They [...]
should act towards one another
in a spirit of brotherhood.”

Article 1 of the Universal
Declaration of Human Rights. 1948.

—

l.:>

and men. Solidarity stands for economic and
social rights, like the right to social security,
just remuneration, and an adequate standard of
living, health and accessible education, which
are an integral part of the human rights frame-
work. These are detailed under five headings
as political, civil, economic, social and cultural
human rights, legally defined in two parallel
Covenants that together with the UDHR com-
bine to define the Bill of Human Rights.

“All human rights for all”

was the slogan of the Vienna World Confer-
ence on Human Rights in 1993. Human rights
empower individuals as well as communities
to seek the transformation of society towards
the full realisation of all human rights. Con-
flicts need to be resolved by peaceful means
on the basis of the rule of law and within the
human rights framework.

However, human rights may interfere with
each other; they are limited by the rights and
freedoms of others or by the requirements of
morality, public order and the general wel-
fare in a democratic society (Article 29 of the
UDHR). Human rights of others must be re-
spected, not just tolerated. Human rights must
not be used to violate other human rights (Ar-
ticle 30 of the UDHR); thus all conflicts must
be solved while respecting human rights even
though at times of public emergency, and in
extreme cases some restrictions may be im-
posed.

Therefore, everybody, women, men, youth and
children, need to know and understand their
human rights as relevant to their concerns



INTRODUCTION

“No single phrase in recent human history has been more
privileged to bear the mission and burden of human destiny than [the
phrase] “human rights”|...] - the greatest gift of classical and contemporary
human thought is the notion of human rights. Indeed, more than
any other moral language available to us at this time in history,

[is] the language of human rights [...]”.

Upendra Baxi. 1994. [nhuman Wrongs and Human Rights.

and aspirations. This can be achieved through
human rights education and learning, which
can be formal, informal or non-formal. The
understanding of human rights principles and
procedures enables people to participate in
the decisions that determine their lives, works
towards conflict resolution and peace-keeping
guided by human rights and is a viable strat-
egy for a people-centered human, social and
economic development.

Human rights education (HRE) and learning
needs to be undertaken by all actors or stake-

“Human rights education,
learning and dialogue must evoke
critical thinking and systemic
analysis with a gender perspective
about political, civil, economic,
social and cultural concerns within
a human rights framework.”
Shulamith Koenig, PDHRE

holders, by civil society as well as govern-
ments and transnational companies. Through
human rights learning a true “culture of hu-
man rights” can be developed, based on re-
spect, protection, fulfillment, enforcement
and practice of human rights.

The right to human rights education can be
derived from Article 26 UDHR, according to
which “Everyone has the right to education.
[...] Education shall be directed to the full de-
velopment of the human personality and to the
strengthening of respect for human rights and
fundamental freedoms |[...]".

®& Right to Education

United Nations General Assembly Resolution
49/184 of 23 December 1994 proclaimed the
UN Decade for Human Rights Education to be
implemented in the framework of the Action
Plan of the UN Decade for Human Rights Edu-
cation 1995-2004. It is where one can find a
detailed definition of the content and methods
of Human Rights Education.

On 18 December 2007 the UN General As-
sembly declared 2009 to be “The Internation-
al Year of Human Rights Learning” (UN GA
Res. 62/171). The opening took place on 10
December 2008, on the UDHR’s 60th anniver-
sary. As a follow-up, UN GA Res. 66/173 was
adopted in December 2011.
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The main motor behind this initiative was
Shulamith Koenig, the founder of the People’s
Decade for Human Rights Education (PDHRE),
who is motivated by the long-term vision of
making human rights accessible to everybody
on our planet, “for people to know them and
claim them”. Accordingly, the objective of hu-
man rights education is “human rights literacy
for all”. Or, in the words of Nelson Mandela,
to “develop a new political culture based on
human rights”.

®& General Remarks on Human

Rights Education Methodology.

Q:o_ General Assembly Resolution

49/184 of 23 December 1994, announc-
ing the United Nations Decade for Hu-
man Rights Education states: “[...]
human rights education should involve
more than the provision of information
and should constitute a comprehensive
life-long process by which people at all
levels in development and in all strata of
society learn respect for the dignity of oth-
ers and the means and methods of ensur-
ing that respect in all societies.”

The Action Plan of the United
Nations Decade for HRE emphasised
that: “[...] human rights education shall
be defined as training, dissemination and
information efforts aimed at the building
of a universal culture of human rights
through the imparting of knowledge and
skills and the molding of attitudes and
directed to:

(a) The strengthening of respect for hu-
man rights and fundamental freedoms;
(b) The full development of the human
personality and the sense of its dignity;

(c) The promotion of understanding, tol-
erance, gender equality and friendship
among all nations, indigenous peoples
and racial, national, ethnic, religious
and linguistic groups |[...].”

On 10 December 2004, the UN General As-
sembly proclaimed a new World Programme
for Human Rights Education (UN GA Res.
59/113A), which was to be implemented by
action plans adopted for three years each. The
plan of action for the first phase (2005-2007,
extended until 2009) of the World Programme
for Human Rights Education focuses on prima-
ry and secondary school systems. The second
phase (2010-2015) focuses on higher educa-
tion and human rights training programmes
for teachers and educators, civil servants, law
enforcement officials and military personnel.
On 2 December 2011 the UN GA adopted the
UN Declaration on Human Rights Education
and Training, which had been prepared by a
Working Group and adopted first by the UN
Human Rights Council in Geneva. It creates
a new basis for all aspects of human rights
education and provides a definition of human
rights education:

(@) Education about human rights, which
includes providing knowledge and un-
derstanding of human rights norms and
principles, the values that underpin them
and the mechanisms for their protection;

(b) Education through human rights, which
includes learning and teaching in a way
that respects the rights of both educators
and learners;

(c) Education for human rights, which in-
cludes empowering persons to enjoy and
exercise their rights and to respect and up-
hold the rights of others.
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“Human rights education is all learning that develops
the knowledge and skills, and values of human rights,
promotes fairness, tolerance and dignity, and the respect
of the rights and dignity of others.”

Nancy Flowers, Human Rights Center of the University of Minnesota.

The declaration identifies five major objectives
of HRE, i.e. raising awareness, developing a
universal culture of human rights, pursuing the
effective realisation of human rights, ensuring
equal opportunities for all and contributing
to the prevention of human rights violations.
States and governments have the primary
responsibility to promote and ensure hu-
man rights education and training, for which
purpose they should elaborate action plans
and programmes to implement it, inter alia,
“through its integration into school and training
curricula® In line with the World Programme

on Human Rights Education all relevant stake-
holders should be involved, while civil society
is expected to play an important role.

The Plans of Action for the First and Second
Phase of the World Programme for Human
Rights Education provide for an implementa-
tion strategy, which sets out four stages:
Stage 1: Analyses of current situation of HRE
Stage 2: Setting priorities and developing

a national implementation strategy
Stage 3: Implementing and monitoring
Stage 4: Evaluation

B. HUMAN RIGHTS &2
AND HUMAN SECURITY

The UDHR was drafted as a result of the most
serious violations of human dignity, as in par-
ticular the experience of the Holocaust during
the Second World War.

The focus is on the human person. The Decla-
ration’s preamble refers to the “freedom from
fear and from want”. The same approach is

inherent in the concept of human security.

At the International Workshop on Human Se-
curity and Human Rights Education in Graz in
July 2000, it was stated that human security
aims at protecting human rights, i.e. by the
prevention of conflicts and by addressing the
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root causes of insecurity and vulnerability. A
human security strategy aims at establishing a
global political culture based on human rights.
In this context, human rights education is a
strategy towards human security, as it empow-
ers people to seek solutions to their problems
on the basis of a common global value system
and of a rule-oriented, rights-based approach
instead of a power-oriented one. Human se-
curity is promoted across society, in a decen-
tralised way, starting from the basic needs of
people, women and men alike, i.e. problems of
personal security, poverty, discrimination, so-
cial justice and democracy. Freedom from ex-
ploitation or corruption starts when people no
longer accept the violation of their rights. Civil
society institutions (like Transparency Interna-
tional) support this process of emancipation
based on the knowledge of human rights.

There are several links between human
rights and human security. “Security” in
the form of personal security (e.g. protection
from arbitrary detention), social security (e.g.
provision of basic needs like food security)
and international security (the right to live in
a secure international order) corresponds to
existing human rights. “Security policies must
be integrated much more closely with strate-
gies to promote human rights, democracy and
development. Human rights, humanitarian
law and refugee law provide the normative
framework on which the human security ap-
proach is based.” (Source: Department of For-
eign Affairs and International Trade, Canada.
1999. Human Security: Safety for People in a
Changing World)

The Canadian government commissioned
a report by an Independent International
Commission on Intervention and State Sov-
ereignty on the basis of which it developed
a Responsibility to Protect doctrine as part
of its human security concept. This doctrine

“Most threats to human
security reveal a direct or indirect
human rights dimension”

II"! Ministerial Meeting of the Human Security
Network. Lucerne. May 2000.

entered the final document of the UN General
Assembly Summit in 2005.

(Source: Independent International Commis-
sion on Intervention and State Sovereignty.
2001. The Responsibility to Protect and GA-Res.
60/1 (2005))

Human rights violations reveal threats to human
security and therefore are used as indicators in
early-warning mechanisms for conflict preven-
tion. However, human rights, too, have a role
in conflict management, conflict-transformation
and post-conflict peace-building. Human rights
education, through knowledge transfer, skills-
building and shaping attitudes constitutes the
basis of a genuine culture of conflict prevention.

Besides human rights being an essential in-
strument of conflict prevention, they also are
a key concept for governance-building and for
democracy. They provide a basis for address-
ing societal and global problems through ac-
tive participation, increased transparency and
accountability. Governance-building consists
of two complementary forms of capacity-
building: “state-building” and “societal devel-

“The world can never be at
peace unless people have security
in their daily lives.”

UNDP. 1994. Human Development Report 1994.
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“[Human security] is, in essence, an effort to construct a
global society where the safety of the individual is at the centre of
the international priorities [...], where international human rights

standards and the rule of law are advanced and woven into a
coherent web protecting the individual [...]”

Lloyd Axworthy, former Minister of Foreign Affairs of Canada.

opment”. State-building provides “democratic
security”, which can be seen best in the efforts
of rehabilitation and reconstruction after con-
flicts. “Societal development includes broad-
based human rights education to empower
people to claim their rights and to show respect
for the right of others.” (Walther Lichem, PD-
HRE).

The Graz Declaration on Principles of Hu-
man Rights Education and Human Secu-
rity, endorsed by the 5" Ministerial Meeting
of the Human Security Network in Graz on
10 May 2003, aims at reinforcing human secu-
rity through Human Rights Education, start-
ing from the right to know one’s human rights
to identifying a responsibility of all relevant
actors for Human Rights Education, and wel-
coming the Manual “Understanding Human
Rights”, which should be translated, distrib-
uted and used widely.

“We need a new culture of
international relations -
with the precept of
human security at its core.*

Srgjan Kerim, President of
UN General Assembly. 2009.

The Graz Declaration also states that human
rights and human security are inextricably
linked as the promotion and implementation
of human rights is a goal and integral part of
human security (Article 1).

The Commission on Human Security, set
up in 2001 under the co-chairs Sadako Ogata
(former UN High Commissioner for Refugees)
and Amartya Sen (Nobel Prize Winner for
Economics), together with the Inter-American
Institute of Human Rights and the University
for Peace, held a workshop on the relationship
between Human Rights and Human Security in
San Jose, Costa Rica, in December 2001, which
elaborated a “Declaration on Human Rights as
an Essential Component of Human Security”
(www.humansecurity-chs.org/doc/sanjo-
sedec.html). Its report on “Human Security
Now”, addresses several human rights con-
cerns. According to Bertrand G. Ramcharan,
former Acting UN High Commissioner for Hu-
man Rights, international and human rights
norms define the meaning of human security.

Article 3 of the UDHR and Article 9 of the
International Covenant on Civil and Political
Rights protect the right to liberty and security
of the person, which refers, in particular, to
the freedom from fear. In addition, Article 22
of the UDHR and Article 9 of the International
Covenant on Economic, Social and Cultural
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“Deference to national security interests, narrowly conceived of, and a
stubborn adherence to myopic visions of state sovereignty have trumped
concerns for the human security interests of victims even though, in a
twisted irony, it is the security of its people — not just collectively but also,
crucially, individually - that allows for the security of the state.”

Louise Arbour, UN High Commissioner for Human Rights. 2005.
Responsibility to Protect in the Modern World.

Rights recognise the right to social security,
which together with other economic and so-
cial rights corresponds to the freedom from
want. The relationship between globalisation
and human security is dealt with in the Millen-
nium Report by UN Secretary-General Kofi An-
nan of 2000, which, too, distinguishes between
freedom from fear and freedom from want,
a distinction going back to the four freedoms
proclaimed by US President Roosevelt in 1940
during the Second World War as a vision for
the post-war order. The UN Secreaty-General’s
report “In larger freedom” of 2005 focused on
how “to perfect the triangle of development,
freedom and peace” (para. 12).

The UN General Assembly, in the “Outcome
Document” of its 2005 Summit, requested the
elaboration of a definition of Human Security.

After a report of Secretary-General the General
Assembly held consultations in 2008.

The struggle against poverty and for econom-
ic, social and cultural rights is as relevant for
security as is the struggle for political freedom
and fundamental liberties. One cannot be sep-
arated from the other, they are interdepend-
ent, interrelated and indivisible.
®& Freedom from Poverty

Right to Health

Right to Work

According to the UNDP Human Development
Report 2000, human rights and human devel-
opment share a common vision and purpose.
The Human Development Index used by the
UNDP Human Development Reports contains
several indicators, such as access to education,

“Accordingly, we will not enjoy development
without security, we will not enjoy security
without development, and we will not enjoy either without
respect for human rights [...]”

Kofi Annan, UN Secretary-General. 2005.
In Larger Freedom: Towards Development, Security and Human Rights for All.
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“Tbo many international actors today are pursuing
policies based on fear, thinking they will increase security.
But true security cannot be built on such a basis.
True security must be based on the proven principles of human rights.”

Sérgio Vieira de Mello, UN High Commissioner for Human Rights. 2003.

food security, health services, gender equality
and political participation, which correspond
directly to human rights. In conclusion, the
concepts of human security, human rights and
human development are overlapping, mutually
reinforcing and contingent upon each other.

UNESCO, too, had a focus on Human Secu-
rity, which drew inspiration also from regional
approaches towards Human Security. A “Hu-
man Security Report” is published under the
direction of Andrew Mack since 2005 focus-
ing on violent threats to human security. It
shows the relationship between conflicts and

democratic governance, demonstrating that an
increase of democratic governments across the
world leads to a decrease in violent conflicts
(Human Security Report 2009/2010).

In the decade after the terrorist destruction of
the World Trade Centre on 11 September 2001
there has been more emphasis on national sov-
ereignty and security interests also as a result of
the “War on Terror” proclaimed by the United
States, which, however, was to the detriment
of human rights. In Europe, the balancing of
security with freedom and human rights has
become the main concern.

C. HISTORY AND PHILOSOPHY .15

OF HUMAN RIGHTS

The idea of human dignity is as old as the his-
tory of humankind and exists in various forms
in all cultures and religions. For example, the
high value accorded to the human being can
be seen in the African philosophy of “ubuntu”
or the protection of foreigners in Islam. The
“golden rule” that one should treat others as
one would like to be treated oneself, exists in
all major religions. The same is true for the so-

Des

ciety’s responsibility to take care of its poor and
for the fundamental notions of social justice.

However, the idea of “human rights” is the re-
sult of the philosophical thinking of modern
times, based on the philosophy of rationalism
and enlightenment, on liberalism and democ-
racy, but also on socialism. Even though the
modern concept of human rights mainly ema-
nated from Europe, it must be stated that the
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notions of freedom and social justice, which
are fundamental to human rights, are part of
all cultures. The United Nations under the lead-
ership of Eleanor Roosevelt, René Cassin and
Joseph Malik developed the UDHR on which
80 experts from the North and South worked
to shape its ideas and language. Human rights
have become a universal, worldwide concept,
with strong influences from the East and the
South, i.e. the concept of economic, social and
cultural rights, the right to self-determination
and to development, the freedom from racist
discrimination and Apartheid.

Whereas, historically, citizens became the
first beneficiaries of constitutionally protected
human rights as a result of their struggle for
fundamental freedoms and economic and so-
cial rights, foreigners could be right-holders
only in exceptional cases or on the basis of
bilateral agreements. They were in need of
protection by their own state, which repre-
sented its nationals abroad, while the concept
of human rights obliges any state to protect all
human beings on its territory.

For the development of rules of protection of
non-nationals, the humanitarian law was of
much importance. It aimed at establishing
basic rules for the treatment of enemy sol-
diers, but also civilians in armed conflict.
®& Human Rights in Armed Conflict

Early predecessors of actual international hu-
man rights can be found in the agreements
on freedom of religion as contained in the
Treaty of Westphalia of 1648 and the prohi-
bition of slavery, such as the Declaration
on the Slave Trade of the Vienna Congress
in 1815, the founding of the American Anti-
Slavery Society of 1833 and the International
Convention against Slavery of 1926.
®& Religious Freedoms

Non-Discrimination

The protection of minority rights also has
a long history and was a major issue in the
Peace Treaty of Versailles of 1919 and of the
League of Nations founded in the same year.
It came to the fore front again with the disso-
lution of the Soviet Union and Yugoslavia.
®& The Ongoing Global Struggle for
Human Rights, Additional Resources
Minority Rights

The French Revolution, which was inspired
by the American Declaration of Independence
and the proclamation of the Virginia Bill of
Rights of 1776, in 1789 declared the Rights of
Men and of the Citizen. They were grouped
under the categories of freedom, equality and
solidarity, which were taken up again in the
Charter of Fundamental Rights of the Europe-
an Union of 2000. With her “Declaration of the
Rights of Women and of the (Female) Citizen”

“We hold these truths to be
self-evident — that all men
are created equal; that they
are endowed by their
creator with certain inal-
ienable rights; that among
these are life, liberty, and
the pursuit of happiness.
That, to secure these rights,
governments are instituted
among men deriving their
just powers from the consent
of the governed.”

American Declaration
of Independence. 1776.
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“The first is freedom of speech and expression — everywhere
in the world. The second is freedom of every person to worship
God in his own way - everywhere in the world.

The third is freedom from want — which translated into world
terms means economic understanding which will secure to every
nation a healthy peace-time life for its inhabitants — everywhere
in the world. The fourth is freedom from fear [...]”

Franklin D. Roosevelt, 32" President of the United States. 1941.

of 1791 Olympe de Gouge has been one of the
first to request equal rights for women.
®& Human Rights of Women

The concept of universal human rights for
all human beings was acceptable to states
only after the horrors of World War II, when
agreement was reached on the Universal Dec-
laration of Human Rights by then 48 states,
with 8 socialist countries and South Africa
abstaining, as an indispensable component
of the United Nations system, interpreting the
pertinent provisions of the UN Charter (Pre-
amble and Articles 1 (3) and 55 c). Since then,
UN membership has reached 193, but no state

Human Dignity in the African concept:

“I am a human being
because of your eyes seeing
measone|[...]”

African Proverb, Mali.

has ever really challenged this declaration,
which today can in large parts be considered
customary international law.

The International Law of Human Rights is
based on shared values as agreed upon in
the framework of the United Nations, which
constitute elements of a global ethics. Philos-
ophers like Jean-Jacques Rousseau, Voltaire
and John Stuart Mill have argued for the exist-
ence of human rights. The prevailing “contract
theories” granted rights in exchange of loyalty
to the ruling power, whereas Immanuel Kant,
in his cosmopolitan approach, claimed certain
rights for the “world citizen”. The internation-
al project “world ethics” under the direction
of Klaus Kiing found that all major religions
share common core values, which largely cor-
respond to basic human rights.

®& Religious Freedoms

An “ethics of responsibility” (Hans Jonas) and
a “global ethics in support of human rights”
(George Ulrich) have been proposed in order
to meet the challenges of globalisation.

The debate on priorities for certain rights
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and universality versus cultural relativism
has been addressed by the two world confer-
ences on human rights in Tehran and Vien-
na, respectively. The Conference in Tehran in
1968 clarified that all human rights are indi-
visible and interdependent, and the Confer-
ence in Vienna in 1993 agreed by consensus
that “While the significance of national and

regional particularities and various historical,
cultural and religious backgrounds must be
borne in mind, it is the duty of States, regard-
less of their political, economic and cultural
systems, to promote and protect all human
rights and fundamental freedoms”. (Source:
Vienna Declaration and Programme of Ac-
tion. 1993. Para. 5)

D.CONCEPT AND NATURE © -'?
OF HUMAN RIGHTS

Today, the concept of human rights is recog-
nised as a universal one, as can be seen from
the Declaration adopted by the Vienna World
Conference on Human Rights in 1993 and the
United Nations resolutions passed on the oc-
casion of the 50" anniversary of the Universal
Declaration of Human Rights in 1998. Some
skeptics who question the universality of hu-
man rights should be reminded that states as ge-
ographically diverse as China, Lebanon or Chile
were among those who helped to draft the con-
cept in the 2" half of the 1940s. Anyway, since
then many more states have expressed their
support for the Universal Declaration of Human
Rights and ratified the International Covenant
on Civil and Political Rights (ICCPR) as well as
the International Covenant on Economic, Social
and Cultural Rights (ICESCR) which are based
on the Universal Declaration. The Convention
on the Elimination of all Forms of Discrimina-
tion against Women (CEDAW) has been ratified
by 187 countries by January 2012, albeit with
many reservations, whereas the UN Conven-
tion on the Rights of the Child has been ratified
by 193 states.

The starting point of the concept of human

rights is the concept of the inherent dignity of
all members of the human family as enshrined
in the UN Charter, the Universal Declaration
and the International Covenants of 1966,
which also recognised the ideal of free hu-
man beings enjoying freedom from fear and
want and being endowed with equal and inal-
ienable rights. Accordingly, human rights are
universal and inalienable, which means that
they apply everywhere and can not be taken
away from the human person even with his or
her agreement. As stated at the Vienna World
Conference on Human Rights in 1993 by UN
Secretary-General Boutros Boutros-Ghali “hu-
man rights are birth rights”.

Human rights are also indivisible and interde-
pendent. Different dimensions or categories of
human rights can be distinguished: civil and
political rights, like freedom of expression, and
economic, social and cultural rights, like the
human right to social security, which have to
be “progressively realised” due to the fact that
they place financial obligations on the state (cf.
Article 2 (1) of the ICESCR).

In the past, certain states or groups of states,



“Human rights are the foundation
of freedom, peace, development
and justice — and the heart of
the work of the United Nations
around the world.”

Ban Ki Moon, UN Secretary-General. 2010.

such as the socialist states in particular have
expressed a preference for economic, social
and cultural rights as opposed to civil and po-
litical rights, whereas the United States and
the member states of the Council of Europe
showed a certain preference for civil and polit-
ical rights. However, at the World Conference
on Human Rights in Tehran in 1968 as well as
at the World Conference on Human Rights in
Vienna in 1993, this unproductive debate was
resolved by the recognition of both categories
or dimensions of human rights as being of
equal importance. In Tehran in 1968 they were
declared as indivisible and interdependent, be-
cause the full enjoyment of economic, social
and cultural rights is hardly possible without
civil and political rights and vice versa.

In the 1980s, an additional category of human
rights obtained recognition, i.e. the right to
peace and security, the right to development,
and the right to a healthy environment. These
rights provide a framework necessary for the
full enjoyment of all other rights. However,
there is no conditionality in the sense that
one category of human rights is a precondi-
tion for the other. The third category is best
described as solidarity rights, because they
require international cooperation and aim at
community-building. Human rights need to be
distinguished from “animal rights” and “earth
rights” propagated by certain interest groups.

INTRODUCTION

Whereas human rights are the rights of all
individuals, whether they have the citizen-
ship of a particular country or not, rights of
citizens are fundamental rights which are ex-
clusively guaranteed to nationals of a particu-
lar country such as, for example, the right to
vote and to be elected or to have access to the
public services of a given country.

Human rights also need to be distinguished
from minority rights, which are the rights of
members of a group with particular ethnic,
religious or linguistic characteristics. On their
own or in community with other members of
the group, they have the human right to enjoy
their own culture, to profess or practice their
own religion or to use their own language (Ar-
ticle 27 of the ICCPR). More particular rules
are contained in the UN Declaration on Mi-
nority Rights of 1993 and in European region-
al human rights instruments.

®& Minority Rights

With regard to the human rights of in-
digenous populations, a UN Working
Group on Indigenous Populations since
1982 discussed ways to promote and
protect their human rights, in particu-
lar regarding their relationship to land.
In 2007, the UN Declaration on Hu-
man Rights of Indigenous Peoples was
adopted by the General Assembly (A/
RES/61/295). When the document was
introduced, 143 countries voted to ap-
prove it, with the only four negative votes
of United States, Canada, New Zealand
and Australia, which, in the meantime,
have all reversed their positions and now
endorse the Declaration.

The International Labour Organisation (ILO),
revising an earlier declaration, in 1989 adopted
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Convention Nr. 169 concerning “Indigenous and
Tribal Peoples in Independent Countries”. In
2001, a UN Special Rapporteur on the Human
Rights and Fundamental Freedoms of Indige-
nous People was appointed. Following a recom-
mendation of the Vienna World Conference on
Human Rights in 1993 a “Permanent Forum on
Indigenous Issues” was created in 2000 as a sub-
sidiary authority of ECOSOC, which met in 2002
for the first time. The African Commission on
Human and Peoples’ Rights has also established
a Working Group on indigenous peoples.

In the framework of UNESCO, the Convention
on the Protection and Promotion of the Diversity
of Cultural Expressions of 2005 and the Conven-
tion for Safeguarding of the Intangible Cultural
Heritage of 2003 complement human and mi-
nority rights in preserving cultural identity.

Human rights can also be a means which
people can use as a tool for social transfor-
mation, on the national, regional or universal
level. Therefore, the concept of human rights
is closely linked to the concept of democracy.
®& Right to Democracy

The requirements of the European Union and
the Council of Europe for admission of new
members point in the same direction. How-
ever, it will depend on the knowledge and
understanding of human rights by the people
themselves and their readiness to use them as

a tool for change that human rights can have
this transformative effect.

The traditional concept of human rights has
been criticised by feminists for not prop-
erly reflecting the equality of women and
men and for its lack of gender sensitivity.
The World Conferences on Women and the
elaboration of the UN Convention on the
Elimination of All Forms of Discrimination
against Women of 1979 have, inter alia,
contributed to a gender-sensitive approach
to the human rights of women, which is
also reflected in the 1993 UN Declaration on
Violence against Women, the Inter-Ameri-
can Convention of Belém do Pard of 1995,
and the Additional Protocol on the Rights
of Women to the African Charter on Human
and Peoples’ Rights of 2003. It is impor-
tant to note that human rights instruments
present a new social and political concept
by legally recognising women as full and
equal human beings.

®& Human Rights of Women

Some states also point to their historical, reli-
gious and cultural particularities in arguing
that certain human rights cannot apply to them
in the same way as to others. The Declaration
and Programme of Action of the Vienna World
Conference recognised the existence of differ-
ent approaches to the implementation of hu-
man rights based on factors of history, religion

“Violence will end only when we confront prejudice.
Stigma and discrimination will end only when we agree to speak out.
That requires all of us to do our part;
to speak out at home, at work, in our schools and communities.”

Ban Ki Moon, UN Secretary-General. 2010.




and culture, but at the same time reiterated the
obligation of all states to implement all human
rights (see also C.). Therefore the existence of
cultural or religious differences must not be
used as an excuse for not fully implementing
international human rights obligations. How-
ever, the cultural context should be taken into
account. The dialogue of civilisations taking

E. HUMAN RIGHTS STANDARDS
AT THE UNIVERSAL LEVEL

The recent history of standard-setting on the
global level started with the Universal Dec-
laration of Human Rights (UDHR), adopted
by the UN General Assembly on 10 December
1948 in the aftermath of World War II, which
had seen the largest human rights violations
ever. Prevention and punishment of genocide
as was committed against the Jews in the
holocaust is the subject of the “Convention on
the Prevention and Punishment of the Crime of
Genocide”, adopted a day before the UDHR.
In order to translate the commitments contained
in the UDHR into legally binding obligations,
the UN Human Rights Commission elaborated
two Covenants, one on civil and political (IC-
CPR) and one on economic, social and cultural
rights (ICESCR). Because of the Cold War, they
were only adopted in 1966 and came into force
in 1976. In January 2012 the ICCPR had 167
and the ICESCR 160 members respectively. The
ICESCR was adopted first, as an indication of
the preference of the then new majority of the
developing and socialist countries in the UN for
economic, social and cultural rights.

The UDHR and the two Covenants are com-
monly referred to as the international “Bill
of Rights”, which is also supplemented by a
number of other conventions.
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place in the United Nations has this very pur-
pose of recognising the positive value of differ-
ent civilisations without providing an excuse
for not meeting the human rights obligations.
One of the most difficult issues is the position
of women within certain cultures which may
lead to major human rights violations that
need to be part of any agenda of dialogue.

In the 1960s the struggle against racist dis-
crimination and Apartheid came to the fore-
ground, which resulted in two conventions
- against racist discrimination and on the sup-
pression of the crime of Apartheid. Further
conventions were adopted on the elimination
of all forms of discrimination against women,
against torture and other cruel, inhuman and
degrading treatment or punishment, on the
rights of the child, on the rights and dignity of
people with disabilities and on the protection
of all persons from enforced disappearance.

Those conventions further clarify and specify the
provisions of the Covenants or give particular at-
tention to the needs of specific target groups. In
the case of the women’s convention of 1979 the
“problem of reservations”, which is a general
problem of human rights treaties gained particular
prominence as a number of countries tried to re-
strict certain human rights of women in this way.

Overview of the most important -

UN human rights conventions @E

« Convention against Genocide (1948,
142 parties as of January 2012)

o International Covenant on Economic,
Social and Cultural Rights (1966, 160

)
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parties)

o International Covenant on Civil and
Political Rights (1966, 165 parties)

o Convention on the Prevention and
Punishment of the Crime of Genocide
(1948, 48 parties)

o Convention against Torture and other
Cruel, Inhuman and Degrading Treat-
ment or Punishment (1984, 146 parties)

o International Convention on the Elimi-
nation of All Forms of Racial Discrimi-
nation (1965, 173 parties)

o Convention on the Elimination of All
Forms of Discrimination against Wom-
en (1979, 186 parties)

« Convention for the Protection of Mi-
grants (1990, 45 parties)

» Convention on the Rights of the Child
(1989, 193 parties)

o Convention on the Rights of Persons
with Disabilities (2006, 106 parties)

« Convention on the Protection of all
Persons from Enforced Disappearance
(2006, 30 parties)

According to the principle of non-discrimi-
nation, states have to respect and ensure to
all individuals within their territory all hu-
man rights without any discrimination with
regard to race, colour, sex, language, religion,
political or other opinion, national or social
origin, property, birth or other status (Article
2 of the ICCPR and the ICESCR).

®& Non-Discrimination

There is, however, also the possibility of ex-
ceptions and the use of claw back clauses.
In the case of a public emergency threaten-
ing the life of a nation, a state may derogate
from its obligations, if the state of emergency
has been officially proclaimed and the meas-
ures remain within the limits strictly required
by the situation. The measures must be taken

on a non-discriminatory basis (Article 4 (1)
of the ICCPR). Other state parties need to be
informed through the Secretary-General of the
United Nations.

However, no restrictions are allowed from cer-
tain Articles such as the right to life, the prohibi-
tion of torture and slavery, the non-retroactivity
of criminal offences or the right to freedom of
thought, conscience and religion (Article 4 (2)
of the ICCPR). These rights are therefore called
non-derogable rights. Emergency provisions
have gained larger relevance in the fight against
terrorism. Similar provisions exist in the Euro-
pean Convention on Human Rights (Article 15).
The UN Committee on Civil and Political Rights
has clarified state obligations in a General Com-
ment (No. 29, 2001) on “states of emergency”
(Article 4) and the Inter-American Commission
on Human Rights and the Committee of Min-
isters of the Council of Europe have adopted
a report and guidelines respectively on “Terror-
ism and Human Rights”.

Certain rights may contain so called “claw back
clauses” which permit restrictions of certain
rights if this is necessary for national security,
public order, public health or morals, or the
rights and freedoms of others. Such possibility
exists in particular with regard to the freedom
of movement, the freedom to leave any coun-
try, including one’s own, freedom of thought,
conscience and religion including the manifes-
tation of a religion or belief, freedom of expres-
sion and information, freedom of assembly
and of association. These restrictions have to
be contained in a law, which normally means
that they have to pass through parliament. The
institutions, such as courts, interpreting the
respective legal instruments have the obliga-
tion to control any misuse of these provisions.
Consequently, there have been several cases
before the European Court of Human Rights or
the Inter-American Commission and the Court
regarding the application of emergency powers
or the “claw back clauses”.
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F. IMPLEMENTATION OF C).’P
UNIVERSAL HUMAN RIGHTS

INSTRUMENTS

States have a duty to respect, protect and
to fulfill human rights. In many cases, im-
plementation means that the state and its au-
thorities have to respect the rights accepted,
i.e. to respect the right to privacy or to ex-
pression. This is particularly true for civil and
political rights, whereas for economic, social
and cultural rights implementation means a
positive activity of fulfillment by the state, i.e.
to grant or to provide certain services like ed-
ucation and health and to ensure certain min-
imum standards. In this context, the capacity
of a given state is taken into account. For
example Article 13 of the ICESCR recognises
the right of everyone to education. However,
it specifies that only primary education has
to be made available free of charge. Second-
ary education and higher education have to
be made generally available and accessible
to all, but free education is only expected to
be introduced progressively. The concept of
gradual accomplishment according to capac-
ity is applied to several economic, social and
cultural rights.

The duty to protect requires the state to
prevent violence and other human rights
violations among the people on its territory.
Accordingly, human rights also have a “hori-
zontal dimension”, which is gaining impor-
tance in the era of globalisation by raising the
issue of social responsibility of transnational
corporations.

Another development is the increasing em-
phasis on prevention of human rights vio-

lations by structural measures, i.e. national
human rights institutions or by including a
human rights dimension in peace-keeping
operations. The objective of prevention is also
a priority of the human security approach to
human rights (see also B.).

Human rights first need to be implemented at
the national level. However, there may be ob-
stacles like deficiencies in “good governance”,
such as a corrupt and inefficient administra-
tion or judiciary. In order to ensure that the
state is meeting its obligations, international
monitoring of the performance of the state
has been institutionalised for most of the in-
ternational conventions of human rights. This
monitoring can take different forms.

Reporting systems exist under many interna-
tional conventions. Accordingly, states have
to report at regular intervals on their perform-
ance in human rights protection. Usually, a
committee of experts reviews the reports and
makes recommendations on how to strength-
en implementation. The committee can also
make “general comments” on the proper inter-
pretation of the convention. In a few instanc-
es, such as in the case of the International
Covenant on Civil and Political Rights (IC-
CPR), there is an Optional Protocol which au-
thorises the Committee on Civil and Political
Rights to receive individual complaints from
persons on alleged violations of their human
rights. However, this is only possible for peo-
ple living in the 114 states which have ratified
the Optional Protocol. Similar protocols intro-
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ducing complaint and sometimes also inquiry
mechanisms exist for other conventions, such
as the Optional Protocol to the International
Covenant on Economic, Social and Cultural
Rights of 2008 (6 parties) or the Optional
Protocol to the Convention on the Rights of
Persons with Disabilities of 2006 (65 parties).
Some conventions also have provisions for
inter-state complaints, but this possibility is
rarely used. A judicial procedure exists in the
case of the European and the Inter-American
Conventions on Human Rights, with the Eu-
ropean or the Inter-American Court of Human
Rights being able to make decisions which are
binding on states. After its Statute (Protocol to
the African Charter on Human and Peoples’
Rights) had successfully entered into force in
January 2004, an African Court on Human
and Peoples’ Rights was also established. On
1 July 2008 the court merged with the African
Court of Justice, and is now known as the Af-
rican Court of Justice and Human Rights.

Complementary to the procedures contained
in human rights instruments like human
rights conventions, there are also the so-called
“charter-based procedures”, which were de-
veloped on the basis of the Charter of the Unit-
ed Nations to address human rights violations
worldwide. One of them was the confidential
1503-procedure, based on ECOSOC resolution
1503 of 1970, and 2000/3 of 2000, allowing
for petitions to be sent to the office of the UN
High Commissioner for Human Rights in Ge-
neva, which are then reviewed by an expert
group of the UN Commission for the Promo-
tion and Protection of Human Rights. Since
2006, this procedure, which is mainly meant
for gross violations of human rights, is under
the responsibility of the Human Rights Coun-
cil. Complaints under the 1503-procedure are
now to be treated by two committees (for
communications and for situations), before
they reach the Human Rights Council.

During the 1947-2006 period of work of the
Human Rights Commission and its Sub-Com-
mission, special procedures, i.e. the activities
of special rapporteurs and representatives of
the Human Rights Commission or of the UN
Secretary-General for human rights matters
have increasingly gained importance. There
are “country rapporteurs” as well as “thematic
rapporteurs” such as the special rapporteurs
and accordingly independent experts on hu-
man rights situations in Sudan, in Haiti and
Myanmar, as well as in the Democratic Re-
public of Congo, and special rapporteurs on
torture or on violence against women. Their
mandate is usually three years, subject to pro-
longation.

Altogether, there are about 40 such special
procedures, which collect information accord-
ing to their country- or thematic field of activi-
ty, and submit annual reports. They reflect the
increased activism of the United Nations and
also provide a sort of follow-up mechanism
in cases where no enforcement procedures
have been foreseen or are lacking efficiency
in sustainability and monitoring. Such exam-
ples can be found in the 1998 Human Rights
Defenders Declaration or in the case of several
economic and social rights, such as the hu-
man rights to education, to food, to adequate
housing, to health, and structural adjustment
policies. Furthermore, there are “independent
experts”, e.g. on the right to development, and
“working groups”, for instance on enforced
and involuntary disappearances.

As part of the United Nations reforms in 2006,
the Human Rights Council has assumed all
mandates, functions and responsibilities of
the Commission on Human Rights, and from
then on it reports directly to the UN General
Assembly. The Human Rights Council (HRC)
is supposed to raise the UN human rights sys-
tem’s efficiency on a higher level. To this end,



the number of sessions was increased to three
per year, and the Human Rights Council was
given a task to regularly review the human
rights situation in all UN member states on
the grounds of the UDHR and other ratified
human rights treaties (Universal Periodic Re-
view (UPR)). Until 2011 all UN member states
have undergone the UPR, which concludes
with a number of recommendations and con-
stitutes a major innovation.

Through its special sessions the Human Rights
Council can rapidly respond to serious human
rights problems. The Sub-Commission for the
Protection of Human Rights was replaced by
an ‘Advisory Committee for Human Rights’,
which is composed of experts and does sub-
stantive work, to be adopted by the HRC. The
special procedures continued to be tested.
First experiences with the HRC were mixed.
The intensity of the sessions increased, but
the voting patterns in the Council that gave
developing countries, especially from the
Islamic world, a majority, led to a reprioriti-
sation. These countries wanted to focus the
Council’s attention on the occupied Palestin-
ian territories rather than, for instance, gen-
ocide in Sudan. Also, the mandates for the
country-specific rapporteurs for Cuba and Be-
larus were not prolonged. A review of the new
mechanisms took place in 2010/11.

In addition, the United Nations High Commis-
sioner for Human Rights increasingly resorts
to the setting up of missions of the Office of
the High Commissioner in countries with a
problematic human rights situation. Such mis-
sions have been established in countries such
as Afghanistan, Bosnia-Herzegovina, Cam-
bodia, Colombia, Guatemala, Haiti, Kosovo,
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Montenegro, Sierra Leone etc. They collect
information and promote human rights stand-
ards, for example by providing advice for the
legislative reform process or participating in
the work of the international community.

The activities of these special institutions have
both a protective and a promotional purpose.
They promote a better awareness of human
rights and their inclusion in all activities in
order to base solutions adopted firmly on the
grounds of human rights. Indeed, promotion
of human rights means a much larger task,
which cannot be accomplished by internation-
al institutions and bodies alone. Promotion of
human rights means first of all to make people
aware of their rights, to inform them about their
rights and to teach them how to make best use
of their human rights. For this purpose, differ-
ent actors can be involved. They include uni-
versities, the educational sector in general, but
also non-governmental organisations (NGOs).
On the national level the United Nations in
GA-Res. 48/134 (1993) recommended the es-
tablishment of “national human rights insti-
tutions” to promote and protect human rights,
like ombudspersons or national commissions
on human rights. For this purpose, the so-
called “Paris principles” have been adopted by
the UN General Assembly in 1993, which set
standards for the competence and responsibil-
ities, guarantees of independence and plural-
ism and methods of operation. The national
institutions can play a very important role, in
particular in countries, where no effective re-
gional system of human rights protection ex-
ists like in Asia or in the Arab countries. They
cooperate regionally and within the Human
Rights Council, where they have consultative
status.
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G.HUMAN RIGHTS

AND CIVIL SOCIETY &2

For the development of the system of human
rights the impact of civil society, represented
mainly by NGOs, has been crucial. NGOs are
based on the freedom of association, protect-
ed by Article 22 of the ICCPR. In the United
Nations, they have developed into a kind of
“conscience of the world”. They often pursue
certain specific protection interests like free-
dom of expression and freedom of the media
(Article 19) or prevention of torture and in-
human or degrading treatment (Association
for the Prevention of Torture, APT). NGOs
such as Amnesty International use special
procedures like “urgent action appeals” to
put pressure on governments. The strategy
of “mobilisation of shame”, mainly achieved
with the help of independent media can be
very effective. NGOs such as the International
Crisis Group (ICG), Human Rights Watch or
the International Helsinki Federation (IHF)
influence governments and the international
community through high quality reports,
based on fact-finding and monitoring. An-
other effective NGO approach is to elaborate
“shadow reports” presented in parallel to of-
ficial state reports to international monitoring

bodies. Some NGOs like "Avaaz” (Voice) or
“Change” have specialised on campaigns for
human rights, the environment or develop-
ment etc. for which purpose they very effec-
tively use the Internet.

According to a resolution of the General
Assembly in 1998, the Human Rights
Defender’s Declaration, people and
NGOs working for human rights have to
be given the necessary freedom to do so
and be protected against persecution of
any kind. In some states, organisations
like Amnesty International or the Helsinki
Committees have been subjected to criti-
cism and, in some cases, even persecu-
tion for their work. There have even been
numerous cases worldwide where human
rights activists have been imprisoned for
their legitimate activities. The state does
not only have the obligation to protect
those activists against its own repre-
sentatives like the police but also against
violent groups like death squadrons who

“Human rights defender is a title each and every one of us can

earn. It is not a role that requires a professional qualification.

What it depends on is regard for our fellow human beings, an
understanding that we are all entitled to the full range of human
rights and a commitment to seeing that ideal become a reality.”

Navi Pillay, UN High Commissioner for Human Rights.




take the law into their own hands. The
UN Secretary-General has appointed a
Special Representative on Human Rights
Defenders to support the implementation
of the respective UN declaration and also
the Human Rights Commissioner of the
Council of Europe and the EU have a fo-
cus on supporting them.

_G’D,o_ NGOs also play a major role in Hu-
man Rights Education and Learning, by
developing curricula, organising training
programs and producing training materials,
often in cooperation with the United Nations,
UNESCO, the Council of Europe or other in-
ter-governmental institutions. On the global
level, the People’s Decade for Human Rights
Education (PDHRE), which initiated the UN
Decade on Human Rights Education has also
reached out to the South, where it aims at the
creation of regional Human Rights Learning
Institutions. In the field of training against
racism and discriminatory behaviour the
Anti-Defamation League (ADL) is active
worldwide. The NGO Human Rights Educa-
tion Associates is organising training courses
through the Internet and also provides elec-
tronic resources (www.hrea.org). The Aus-
trian NGO European Training and Research
Centre for Human Rights and Democracy
(ETC) organises train-the-trainers courses in
South-East Europe, Asia and Africa based on
the manual on human rights education.
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Networks of NGOs have gained particular
importance in the struggle for the equal-
ity of women and their protection. UNIFEM,
CLADEM or WIDE all have Human Rights Ed-
ucation and Learning high on their agenda, in
order to empower women to overcome obsta-
cles to full equality and non-discrimination.
In Africa, NGOs meet regularly before the
session of the African Commission on Human
and Peoples’ Rights, attend its session and or-
ganise joint training activities.

Civil society organisations help to amplify
the voice of the economically and political-
ly disempowered. On issue-specific cam-
paigns related to fair trade, violence against
women, human rights and environmental
violations, to name a few, international
civil society has brought to the world’s at-
tention threats to human security.

NGOs can empower and mobilise a range
of civil society organisations within their
countries through rights-based educa-
tion to strengthen citizen participation
in economic and political processes and
to ensure that institutional arrangements
are responsive to people’s needs.

(Source: Commission on Human Secu-
rity. 2003. Human Security Now.)
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H.REGIONAL SYSTEMS OF

)

PROTECTION AND PROMOTION
OF HUMAN RIGHTS

In addition to the universal instruments of hu-
man rights protection several regional systems
of human rights have developed, which usu-
ally provide a higher standard of rights and
their implementation.

The advantage of regional systems is their ca-
pacity to address complaints more efficiently.
In the case of courts, binding decisions with
compensation can be given and also the rec-
ommendations of the Commissions on Human
Rights are generally taken seriously by states.
They may result not only in “lead cases” to in-
terpret and clarify provisions of human rights
instruments, but also in changes of national
law in order to bring it into conformity with
international human rights obligations. In ad-
dition, regional systems tend to be more sensi-
tive to cultural and religious concerns, if there
are valid reasons for them.

R2ES

The European human rights system has three
layers, namely the system of the Council of
Europe (2012: 47 members), of the Organiza-
tion for Security and Cooperation in Europe
(2012: 56 members) and of the European Un-
ion (2012: 27 members, 28 after the planned
accession of Croatia in 2013).

I. EUROPE

The European system of human rights is the
most elaborate regional system. It has de-

veloped as a reaction to the massive human
rights violations during World War II. Human
rights, the rule of law and pluralistic democra-
cy are the cornerstones of the European legal
order. The main instruments of the Council of
Europe and the European Union are binding
on all member states.

European Human Rights Instruments

o Convention for the Protection of
Human Rights and Fundamental
Freedoms (1950) and 14 Additional
Protocols

« European Social Charter (1961), as re-
vised in 1991 and 1996 and Additional
Protocols 1988 and 1995

« European Convention for the Preven-
tion of Torture and other Inhuman
and Degrading Treatment or Punish-
ment (1987)

o Final Act of Helsinki (1975) and fol-
low-up process of CSCE/OSCE with
Charter of Paris for a new Europe
(1990)

» European Charter for Regional or Mi-
nority Languages (1992)

o Framework Convention for the Pro-
tection of National Minorities (1994)

o Charter of Fundamental Rights of the
European Union (2000)



1. The Human Rights System
of the Council of Europe

a. An overview

The main instrument of the European system
of human rights is the European Convention
on Human Rights (ECHR) of 1950 and its
14 Additional Protocols. Of particular impor-
tance are Protocols No. 6 and No. 13 on the
abolition of the death penalty, which distin-
guish the European human rights approach
from that of the United States, and Protocol
No. 11 and No. 14, which replaced the Eu-
ropean Commission on Human Rights and
the European Court of Human Rights by one
permanent European Court of Human Rights,
and improved its procedures. The European
Convention on Human Rights encompasses
mainly civil and political rights, but embraces
the right to education as well.

The European Social Charter of 1961 set out
to add economic and social rights, but never
gained the same importance as the ECHR.
From the beginning it suffered from a weak
and inefficient system of implementation.
However, parallel to the growing attention to
economic and social rights on the universal
level since the late 1980s, new attention has
been given also to the European Social Char-
ter which was amended twice in 1988 and
1995 and now also offers the possibility of
collective complaints based on an Additional
Protocol.

A major innovation has been introduced by
the European Convention for the Preven-
tion of Torture and Inhuman or Degrading
Treatment or Punishment of 1987, which es-
tablished a European Committee for the Pre-
vention of Torture and Inhuman or Degrading
Treatment or Punishment. The Committee
sends delegations to all member states of the
Convention to undertake regular or special

INTRODUCTION

(‘Ad hoc-) visits to prisons, psychiatric hospi-
tals and all other places of detention. Accord-
ingly, the logic of the system is its preventive
effect as opposed to ex post facto protection,
which is still taken care of by the ECHR and
its court. In December 2002, the UN General
Assembly adopted an Additional Protocol to
the UN Convention against Torture (OPCAT),
which foresees a similar mechanism to oper-
ate worldwide. It provides for “National Pre-
vention Mechanisms” to be established in
all state parties and preventive visits by the
Sub-Committee on the Prevention of Torture
(SPT).

®& Prohibition of Torture

The European Framework Convention for
the Protection of National Minorities (1995)
was elaborated after the summit meeting of
the Council of Europe in Vienna 1993 as a re-
action to the increasing problems with minor-
ity rights in Europe. These problems are the
result of the dissolution of the Soviet Union
and the Socialist Republic of Yugoslavia and
more generally of the process of self-deter-
mination in Europe in the 1990s. According
to the Convention, states have to protect the
individual rights of members of national mi-
norities, but also to provide conditions which
allow minorities to maintain and develop their
culture and identity. The enforcement mecha-
nism is limited to a reporting system and an
Advisory Committee of Experts in charge of
reviewing the reports, which, however, also
undertakes country visits.

The European Commission against Racism
and Intolerance (ECRI) was established at
the 2003 Europe Summit in Vienna, to combat
racism, xenophobia, anti-semitism and intol-
erance. To this end, the Commission together
with the Council of Europe member states
prepares periodic reports on the situation in
this area. It also gives general policy recom-
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mendations and has a focus on the involve-
ment of civil society in fighting against racism
and intolerance.

The Council of Europe in 1999 also estab-
lished a “Commissioner on Human Rights”
who focuses on gaps in European human
rights protection like the situation of migrants
and also undertakes country visits. The Par-
liamentary Assembly of the Council of Europe
is also actively involved in human rights is-
sues, while the Committee of Ministers is the
main operational body overseeing the whole
system.

European Human Rights

Institutions and Bodies

Council of Europe (CoE):

o European Court of Human Rights
(single court 1998)

« European Committee on Social Rights
(as revised 1999)

o European Committee for the Preven-
tion of Torture and Inhuman or De-
grading Treatment or Punishment
(CPT, 1989)

o Advisory Committee of the Frame-
work Convention on National Minori-
ties (1998)

o European Commission on Racism and
Intolerance (ECRI, 1993)

o European Commissioner for Human
Rights (1999)

« Committee of Ministers of the Council
of Europe

« Parliamentary Assembly of the Coun-
cil of Europe

Organization for Security and

Cooperation in Europe (OSCE):

» Office for Democratic Institutions and
Human Rights (ODIHR, 1990)

o High Commissioner on National Mi-
norities (1992)

« Representative for the Freedom of the
Media (1997)

European Union (EU):

o Court of Justice of the European Un-
ion (CJEU)

o European Commissioner on Justice
and Fundamental Rights

o European Union Agency for Funda-
mental Rights (2007), built upon the
European Monitoring Centre on Rac-
ism and Xenophobia (EUMC, 1998)

b. The European Court of Human Rights
The main instrument of protection of human
rights in Europe is the European Court of Hu-
man Rights (ECtHR) in Strasbourg, the obliga-
tory jurisdiction of which today is recognised
by all member states of the Council of Europe.
In each case a so-called “national judge” is in-
volved in order to facilitate the understanding
of the national legislation. However, judges
once appointed serve only in their person-
al capacity, and their service is limited to 9
years.

In order for a complaint to be admissible,

four major pre-conditions have to be fulfilled:

a. violation of a right protected by the ECHR
or its additional protocols

b. complainant(s) being a victim of the
violation

c. exhaustion of all effective domestic
remedies

d. complaint to be made less than 6 months
after exhaustion of domestic remedies

If considered admissible, a chamber of 7 judg-
es decides about the merits of the case. Their
judgment is final if the case is not considered



as being of particular importance or repre-
senting a new line of jurisdiction, in which
case a grand chamber of 17 judges serves in
an appeal function. The judgments are bind-
ing and may also provide compensation for
damages. The supervision of the execution of
the judgments is the task of the Committee of
Ministers.

The main problem of this system is the large
number of complaints received which has in-
creased from about 1.000 in 1998 to 56.000
in 2011, resulting in an overloading of the
system. The Protocol No. 14 to the ECHR has
been adopted to address this problem, but ad-
ditional measures are necessary. The planned
accession of the European Union to the ECHR
will further tighten the human rights protec-
tion framework in Europe, but will also lead
to a heavier caseload.

2. The Human Rights System
of the Organization of Security and
Cooperation in Europe (OSCE)

The OSCE, which replaced the Conference on
Security and Cooperation in Europe in 1994, is
a very particular organisation. It neither has a
legal charter nor international legal personal-
ity and its declarations and recommendations
are only of a political nature and not legally
binding on states. Nonetheless, the often very
detailed catalogues of obligations adopted in
various follow-up conferences or expert meet-
ings and monitored by the Council of repre-
sentatives of member states and the regular
follow-up conferences is a rather successful
monitoring mechanism. The “Helsinki Proc-
ess” played a major role in building coopera-
tion between East and West during the Cold
War and providing a basis for cooperation in
the wider Europe of 56 countries, including
USA and Canada.
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Under the title of “human dimension”, the
OSCE undertakes a number of activities in
the field of human rights and minority rights
in particular. These also play a major role in
the various field missions as in the case of
Bosnia and Herzegovina or Kosovo. For this
purpose OSCE missions have a human rights
department and human rights officers are de-
ployed throughout the country to monitor and
report on the human rights situation, but also
to promote human rights and to assist in cer-
tain cases of protection. The OSCE also sup-
ports national institutions of human rights in
the countries where it maintains a mission like
the ombudspersons in Bosnia and Herzegovina
or in Kosovo.

Special mechanisms have been developed
in the form of the High Commissioner for
Minorities and the Representative for the
Freedom of the Media @& (Minority Rights,
Freedom of Expression and Freedom of the Me-
dia), which have their offices in The Hague
and Vienna, respectively. The High Commis-
sioner on National Minorities is an instrument
of conflict prevention with the mandate to
deal with ethnic tensions at the earliest pos-
sible stage. The OSCE also had a major role in
monitoring democratic elections in a number
of countries in Europe transforming into plu-
ralist democracies. The democratisation proc-
ess and the promotion of human rights are
supported by the Office of Democratic Insti-
tutions and Human Rights (ODIHR) located
in Warsaw. The OSCE plays a major role in
conflict resolution and post-conflict recon-
struction in Europe. It is also engaged in the
promotion of human rights education, which
is conducted through its projects and linking-
up with other regional or international organi-
sations, as well as NGOs, under the general
term “Education for mutual respect and un-
derstanding”.
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3. The Human Rights Policy
of the European Union

Whereas the European Economic Community
created in 1957 originally did not concern it-
self with political issues like human rights,
the political integration of Europe towards a
European Union since the 1980s has enabled
human rights and democracy to become key-
concepts of the common European legal or-
der. A major role was played by the European
Court of Justice which developed a human
rights jurisdiction derived from ‘common con-
stitutional traditions of member states” and
international treaties to which those mem-
ber states were parties, notably the European
Convention on Human Rights. Several human
rights were constructed as general principles
of community law, like the right to property,
freedom of association and religion or the
principle of equality, which is of particular
importance in European Union law.

Since the 1980s the European Community
also developed a human rights policy in its
relations with third countries, which was also
reflected in the so-called Copenhagen Crite-
ria for the recognition of new states in South-
Eastern Europe. Article 6 and 7 of the 1995
Treaty on European Union explicitly refer to
the European Convention on Human Rights of
1950, and according to the EU Reform Treaty
(Treaty of Lisbon) which entered into force in
2009 the European Union started negotiations
to accede to that Convention as a member.

In 2000 a Convention was convened to draft
the Charter of Fundamental Rights of the
European Union, adopted by the Nice sum-
mit in 2000. Presently this Charter is the most
modern human rights document in Europe
and includes in a single text civil and politi-
cal as well as economic, social and cultural
rights similar to the UDHR. The Charter is

legally binding since the Treaty of Lisbon’s
coming into force in 2009.

Since 1995 the EU includes human rights
clauses in its bilateral agreements, such as
the Cotonou Agreement, the Euromed Agree-
ment or the “Stability and Association Agree-
ments” with countries in South East Europe.

The European Union has developed a human
rights policy both for its internal relations as
well as its external relations, forming part of its
Common Foreign and Security Policy. The An-
nual Report on Human Rights published by
the European External Action Service (EEAS)
reflects the importance of this human rights
policy for the European Union in general. The
EEAS makes public statements, but is also ac-
tive behind the scenes in a case-oriented “hu-
man rights diplomacy” and together with the
European Commission pursues “human rights
dialogues” with numerous countries like China
and Iran. The European Parliament has taken
a lead in keeping human rights high on the EU
agenda and since the early 1990s also issues
annual reports on the human rights situations
in the world and in the EU.

On its initiative, financial support for projects
of NGOs in the field of human rights and de-
mocracy is available from the European Ini-
tiative for Democracy and Human Rights,
operated by EuropeAid on behalf of the Eu-
ropean Commission, which defines the politi-
cal strategy. Special emphasis is given to the
struggle against torture and the death penalty,
or the campaign for the International Criminal
Court.

A European Union Agency for Fundamen-
tal Rights (FRA) was established in Vienna
in 2007. It is based on the work of the Euro-
pean Monitoring Centre on Racism and Xeno-
phobia (EUMC) that was previously set up in
1998 in Vienna as an answer to the growing
racism and xenophobia within the EU. Since



then EUMC, supported by NGOs, was moni-
toring the situation in Europe and supporting
activities to combat racism and xenophobia.
Its successor agency, the FRA, also has a task
of monitoring all the rights contained in the
EU Charter of Fundamental Rights in the EU.
This is being done with a focus on selected
thematic areas rather than on regular and
broad reporting. To this end, on the basis of
multi-annual programmes, thematic reports
and studies are elaborated with the help of a
research network of national focal points from
all EU member states, called FRANET. Advice
is provided by a scientific committee and a
civil society platform.

The Treaty on the Functioning of the European
Union in Article 19 empowers the Union to
combat discrimination on the grounds of racial
or ethnic origin, religion or belief, age, disabil-
ity or sexual orientation. In 2000, the Council
adopted Directive 2000/43/EC on the imple-
mentation of the principle of equal treatment
between persons irrespective of racial or ethnic
origin, in particular, in the fields of employ-
ment, education, social protection, and access
to and supply of goods and services which are
available to the public, including housing. The
directive applies both to the public and private
sector within the EU and has been comple-
mented by other directives since.

Similarly, the European Union has a particu-
lar focus on equality. According to Article
157 of the Treaty on the Functioning of the EU
member states have to apply the principle of
‘equal payment for men and women” and to
adopt measures providing equality of oppor-
tunity. Additionally, this principle has been
further developed in regulations and direc-
tives like the updated equal treatment direc-
tive 2002/73/EC.

®& Non-Discrimination

Human Rights of Women
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The Inter-American system of human rights
started with the American Declaration of
the Rights and Duties of Man, which was
adopted in 1948, together with the Charter of
the Organization of American States (OAS).
The Inter-American Commission on Human
Rights, created by the OAS in 1959 and con-
sisting of 7 members, is the main body of the
system.

In 1978, the American Convention on Hu-
man Rights, adopted in 1969, came into
force, and since has been complemented by
two Additional Protocols, one on economic,
social and cultural rights and one on the abo-
lition of the death penalty. The United States
is not a member of the Convention, although
the seat of the Commission is in Washington.
The Convention also provided for the Inter-
American Court on Human Rights, which
was established in 1979 with its seat in Costa
Rica, where the “Inter-American Institute of
Human Rights” is also located.

II. THE AMERICAS

There are several legal instruments granting
rights to women, but the Inter-American
Convention on the Prevention, Punishment
and Eradication of Violence against Women
(Convention of Belém do Pard), which came
into force in 1995, deserves special mention-
ing. It has already been ratified by 32 of the 35
member states of OAS. According to this Con-
vention regular national reports are to be sub-
mitted to the Inter-American Commission of
Women, established already in 1928. There is
also a Special Rapporteur on the Rights of
Women (since 1994).

®& Human Rights of Women
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Inter-American System

of Human Rights

e American Declaration on the Rights
and Duties of Man (1948)

o Inter-American Commission on Human
Rights (1959)

o American Convention on Human
Rights (1969, in force 1978, 24 par-
ties)

o Additional Protocol on Economic, So-
cial and Cultural Rights (1988, 16 par-
ties)

o Additional Protocol on the Abolition
of the Death Penalty (1990, 12 par-
ties)

o Inter-American Court of Human
Rights (1979, in force 1984)

o Inter-American Commission on Women
(1928)

o American Convention on the Preven-
tion, Punishment and Eradication of
Violence against Women (1994, 32
parties)

o Inter-American Convention on the
Elimination of All Forms of Discrimi-
nation against Persons with Disabili-
ties (1999, 19 parties)

Individuals, groups or NGOs can make com-
plaints, called “petitions” to the Inter-Amer-
ican Commission on Human Rights, which
may also request information on human
rights measures taken. The Inter-American
Court cannot be addressed directly, but only
through the Commission, which can decide
which cases to transfer to the Court. In this
way, in the past, the Court did not get many
cases, which since has changed. The Court
can also give advisory opinions, i.e. on the
interpretation of the Convention. Like the
Commission it has seven members and works
on a non-permanent basis.

The Commission can also undertake on-site
investigations and issues special reports on
particular issues of concern. There are several
NGOs, which assist victims of human rights
violations to take cases to the Inter-American
Commission on Human Rights and the Court.
There are also special procedures like the Spe-
cial Rapporteurs on freedom of expression,
on the rights of migrant workers, on the rights
of women and on the rights of the child.

SQD

The African system of human rights was cre-
ated in 1981 with the adoption by the then
Organisation of African Unity (OAU) of the
African Charter on Human and Peoples’
Rights, which came into force in 1986. It pro-
vides for the African Commission on Human
and Peoples’ Rights, consisting of 11 mem-
bers, which has its seat in Banjul, Gambia. To-
day, all 54 member states of the African Union
(AU), which succeeded the OAU in 2001, have
ratified the African Charter, which follows the
approach of the Universal Declaration of Hu-
man Rights uniting all categories of human
rights in one document. Its preamble refers to
the “values of African civilization”, which is in-
tended to inspire the African concept of human
and peoples’ rights. Besides individual rights it
also enunciates peoples’ rights. Furthermore, it
spells out duties of individuals, for example to-
wards the family and society, which, however,
have little relevance in practice.

III. AFRICA

African System of Human Rights

o African Charter on Human and Peo-
ples’ Rights (1981, in force 1986, 53
parties)

o African Commission on Human and
Peoples’ Rights (1987)



o Protocol on the Establishment of an
African Court on Human and People’s
Rights (1997, in force 2003, 24 par-
ties)

e Protocol on the Rights of Women
(2003, in force 2005, 28 parties)

o African Charter on the Rights and
Welfare of the Child (1990, in force
1999, 45 parties)

o African Court on Justice and Human
Rights (2008)

The African Commission on Human and
People’s Rights has a large mandate in the
field of promotion of human rights, but can
also receive complaints from states (which
has never happened so far) and individuals
or groups. Admissibility criteria are wide and
also allow for communications from NGOs
or individuals on behalf of victims of viola-
tions. However, the Commission cannot is-
sue legally binding decisions, which is one
reason why a Protocol to the Charter on the
Establishment of the African Court on Human
and Peoples’ Rights has been adopted, which
came into force in 2003. However, based on
a decision of the Assembly of Heads of State
and Government of 2004 the Court merged in
2008 with the Court of Justice of the African
Union to become the African Court on Jus-
tice and Human Rights. The Court is located
in Arusha, Tanzania, and had its first meeting
in 2006. In 2009, the Court delivered its first
judgment. It can receive complaints through
the Commission as in the Inter-American Sys-
tem. The Court can be directly addressed by
individuals only if states make a special dec-
laration in that respect, which is the exception
so far.

A regular monitoring of the national situation
of human rights is to take place on the basis of
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the examination of state reports by the Com-
mission, which, however, are often irregular
and unsatisfactory. Following the UN practice,
the Commission has appointed Special Rap-
porteurs on extra-judicial, summary and ar-
bitrary executions, on prisons and conditions
of detention, on freedom of expression, on
human rights defenders, on refugees, asylum
seekers, migrants and internally displaced
persons and on the rights of women. At its
summit in Maputo, Mozambique the African
Union (AU) has adopted an Additional Proto-
col to the Charter on the Rights of Women in
Africa in 2003. The Maputo Protocol entered
into force in 2005, and as of July 2010 28 coun-
tries have ratified it.

The Commission also sends fact-finding mis-
sions and promotional missions. It organises
extra-ordinary sessions in particular cases,
such as after the execution of nine members
of the Movement for the Survival of the Ogoni
People in 1995 and their unfair trial in Ni-
geria. An important part of the momentum
of the Commission comes from NGOs from
Africa and beyond, which are allowed to par-
ticipate in all public meetings of the Commis-
sion. They often bring cases of violations and
support the work of the Commission and its
special rapporteurs. It is also important that
governments make the Charter directly ap-
plicable in their national legal systems. This
has happened, for example, in the case of Ni-
geria with the result that Nigerian NGOs as,
for example, “Constitutional Rights Project”
successfully brought cases of violations of
the Charter before Nigerian Courts.

Following the adoption of the UN Convention
on the Rights of the Child in 1989 an African
Charter on the Rights and Welfare of the
Child was adopted in 1990. However, it only
came into force in 1999 and by 2011 has been
ratified by 45 AU member states. The African
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Committee of Experts on the Rights and Wel-
fare of the Child meets at least once a year.

SQD

For the Islamic countries, the “Cairo Declara-
tion on Human Rights in Islam” of 1990 needs
to be mentioned, which was drawn up by the
Foreign Ministers of the Organization of the
Islamic Conference (OIC) but never adopted
officially. All rights stipulated in this Declara-
tion are subject to the Islamic Sharia, what is
questionable under international law.

IV. OTHER REGIONS

Furthermore, an Arab Charter on Human
Rights has been elaborated by Arab human
rights experts and adopted by the Council of
the League of Arab States in 1994 but has never
entered into force due to lack of ratifications.
A new version was adopted in 2004 which en-
tered into force after 7 ratifications in 2008.
It established also an Arab Human Rights
Committee, which, however, cannot receive
any complaints, but only state reports.

In spite of several attempts, such as the Con-
vention on Regional Arrangements for the
Promotion of Child Welfare that was launched
in 2002 by the South Asian Association for
Regional Cooperation (SAARC), it has not
yet been possible to adopt a regional Human
Rights instrument in Asia, or to establish an
Asian Human Rights Commission, mainly
because of the diversity within the region.

However, there are efforts within regional inte-
gration areas like ASEAN, that led to one new
Charter of the Association of Southeast Asian
Nations in 2007. In addition, Article 14 of the
Charter provides for an ASEAN human rights
body, i.e. the ASEAN Intergovernmental
Commission on Human Rights, which con-
sists of representatives of member states and
has a mainly promotional and consultative
mandate. One of its tasks is the development
of an ASEAN Human Rights Declaration.

On the level of civil society, more than 200
Asian NGOs under the leadership of the Asian
Legal Resources Centre in Hong Kong, on the
occasion of the 50" Anniversary of the UDHR
in 1998, elaborated an “Asian Human Rights
Charter” as a “Peoples’ charter”. There is also
an annual Asia-Europe Meeting (ASEM)
on human rights between the European Un-
ion and currently 19 Asian states, including
China. A similar dialogue exists between the
European Union and China

As an inter-regional agreement, the Cotonou
Partnership Agreement between 79 African,
Caribbean and Pacific (ACP) states and the 27
member states of the European Union of 2000,
in Article 9 (2) recalls that “respect for human
rights, democratic principles and the rule of law
[...] constitute the essential elements of this
agreement”. In case of serious human rights
violations, parts of the agreement can be sus-
pended after unsuccessful consultations.
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[. UNIVERSAL JURISDICTION C}o’?
AND THE PROBLEM OF IMPUNITY

The struggle against impunity and for account-
ability has become a broad global concern.
One major consideration is the prevention of
further crimes, which usually take the form
of serious violations of human rights and hu-
manitarian law. Granting impunity to major
human rights violators has been a practice
worldwide to persuade undemocratic rulers,
often generals, to hand over power to demo-
cratically elected governments. It must not be
confused with “amnesties” given for minor of-
fences after wars or regime changes. Impunity
goes against the principle of accountability,
which increasingly is realised on the national
and international levels, for example in the
establishment of special and general interna-
tional criminal tribunals and courts.

In order to prevent human rights violations,
certain international conventions, like the UN
Convention against Torture of 1984, provide
for an obligation of universal prosecution of
perpetrators of crimes. In the case of General
Augusto Pinochet, the former Chilean dicta-
tor, a Spanish judge in 1998 requested his ex-
tradition from the UK, which, by a remarkable
decision of the House of Lords was finally
granted, but not implemented because of his
poor health condition. The principle of univer-
sal jurisdiction is applied by the International
Criminal Court (ICC) and on the national
level. That means that a person, accused of
torture is due to be brought before a court or

must be delivered for trial elsewhere. Charles
Taylor, the former head of state of Sierra Leo-
ne, was first allowed to leave for Nigeria, but,
in March 2006, was returned to be brought
to justice. He is tried by the Special Court for
Sierra Leone, sitting in extraordinary sessions
in The Hague. In the case of the “Arab spring”
in 2011 accountability was requested for the
violent repression of the protests. In Egypt,
former president Mubarak was put on trial.

Other forms of establishing accountability
without necessarily leading to the punishment
of the perpetrators are “Truth and Reconcilia-
tion Commissions”, which have been estab-
lished in South Africa and other countries as a
form of non-retributive justice. They give the
victims a chance at least to know the truth
and society to learn the lessons of the past. In
this regard, the UN Human Rights Council has
conceptualised a ‘right to truth’.

In the case of Argentina the Inter-Amer-
ican Commission on Human Rights has
found that the amnesty laws granting
impunity violated the rights to judicial
protection and fair trial. There has been
an international campaign against impu-
nity, in which local NGOs played a major
role. Finally, in 1998, the amnesty laws
were lifted.
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J. INTERNATIONAL © -’P
CRIMINAL JURISDICTIONS

According to the statute of the International
Criminal Court (ICC), adopted in Rome in
1998, which came into force in 2002, the ICC
has been established in The Hague as a per-
manent tribunal. Its jurisdiction covers the
crime of genocide, crimes against humanity
‘committed as part of a wide-spread system-
atic attack directed against any civilian popu-
lation”, which includes cases of rape, sexual
slavery, forced pregnancy or any other form
of grave sexual violence @& (Human Rights
of Women), the enforced disappearance of
people or similar inhumane acts causing great
suffering, such as serious injury to mental or
physical health, war crimes and, the crime of
aggression, on the definition of which agree-
ment was finally reached in a conference in
Nairobi in 2010.

The International Criminal Tribunal for the
Former Yugoslavia (ICTY) was established by
the UN Security Council in 1993 in The Hague
as an ad hoc tribunal to deal with massive
violations of human rights and humanitarian
law in the territory of the former Yugoslavia.
Accordingly, its competences include grave
breaches of the Geneva Convention of 1949
on the protection of victims of armed conflict,
crimes against humanity, like murder, torture,
rape or other inhumane acts committed in
armed conflict, and genocide. After the trials
of Karadzic and Mladic, it will be phased out.
As a consequence to the Rwandan genocide
of 1994, the International Criminal Tribunal

for Rwanda (ICTR) was established in Aru-
sha, Tanzania, also on a temporary basis.

In the case of Cambodia, the implementation
of an agreement between the United Nations
and the Cambodian government for the Cam-
bodian War Crimes Tribunal of 2003 was de-
layed. Only in 2008 did the Tribunal hold its
first hearing and there are still problems to its
functioning.

Like the ICTY and the ICTR, the ICC jurisdic-
tion is complementary to the national juris-
dictions. Only if a state is not willing or able
to prosecute the perpetrators of crimes can the
ICC take up the case. However, also the UN Se-
curity Council can bring cases as it did in the
case of Gaddafi in 2011. All tribunals are based
on the principle of individual responsibility, re-
gardless of the official function of the accused.

The semi-international Special Court for
Sierra Leone operating since 2002 inves-
tigates murder, rape, sexual slavery, ex-
termination, acts of terror, enslavement,
looting and burning. It intends only to
prosecute those individuals, who bear
the greatest responsibility for the suffer-
ing of the people in Sierra Leone. It coop-
erated with the Truth and Reconciliation
Commission, which in the meantime ter-
minated its work.
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INITIATIVES OF THE CITIES

Programs to strengthen human rights at the
municipal level are a new approach to use the
human rights framework as a guideline for so-
cial and economic development. On the initia-
tive of the PDHRE, People’s Movement for
Human Rights Learning - using human rights
education as a strategy for societal develop-
ment -, several cities, such as Rosario (Argen-
tina), Bongo (Ghana), Korogocho (Kenia), Kati
(Mali), Dinapur (Bangladesh), Bucuy (Philip-
pines), Porto Alegre (Brazil), Graz (Austria),
Edmonton (Canada) and Gwangju (South Ko-
rea) have declared themselves “human rights
cities” or “human rights communities”. At
the World Human Rights Cities Forum in 2011
the “Gwangju Declaration on Human Rights
City” was adopted.

Another initiative has been undertaken by the
city of Barcelona, where, in cooperation with
the city of Saint Denis, a “European Charter
for the Safeguarding of Human Rights in the
City” was elaborated in 1998, which by 2011
has been signed by more than 350 cities,
mainly in Mediterranean Europe. The Charter
contains political obligations based on inter-
national human rights, for example regarding
the rights of migrants, and recommends the
establishment of local institutions and proce-
dures for human rights protection, like om-
budsmen, human rights councils or a human
rights balance sheet. In regular meetings, like
in Venice (2002) or Lyon (2006) experiences
of good practices are exchanged by the signa-
tory cities and communities. The city of Tu-
zla hosted the 7" Conference of the European
Charter for the Safeguarding of Human Rights
in the City in October 2010.

The International Coalition of Cities against
Racism, initiated by UNESCO, addresses prob-
lems of racism and xenophobia in cities in order
to assist them to take the increasing cultural di-
versity of their inhabitants better into account.
The Coalition mainly works on the regional
level, for example through the “European Coa-
lition of Cities against Racism” which started in
2004 or the Asian Coalition. Several cities also
have Human Rights Commissions and ombud-
spersons or other institutions which work to
prevent and redress human rights violations.

The strategy of promoting human rights across
communities, starting at the local level has the
advantage of being able to address human
rights problems in daily life. The method sug-
gested by PDHRE and successfully applied in
practice is to start with jointly developing an
inventory and identifying the human rights
realisation and violations in the city, leading
to the elaboration of a strategy translated into
a program of action. In this process inhabit-
ants examine laws and policies on the use of
resources in the city. They develop plans to
strengthen the realisation of human rights and
to overcome human rights problems in their
city. Together with the authorities they pledge
that all decisions, policies or strategies should
be guided by human rights.

For this purpose, a holistic approach to human
rights is pursued, which means that all human
rights, civil and political, economic, social
and cultural including a gender perspective
are addressed as a whole. In order to make
people aware of their human rights, learning
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and training activities are of utmost impor-
tance, including “train the trainers” programs
for teachers, administrators, the police, health
and social workers, leaders of neighborhood
associations and NGOs. A monitoring system,
led by a Steering Committee, which includes
all sectors of society, oversees the long-term
process (see: www.pdhre.org).

A Global Human Rights Cities Campaign
has been started by PDHRE with the sup-
port of UNDP, which has also engaged in lo-
cal projects. The experiences of the Human
Rights Cities were presented at a UN-HABITAT
conference in China in 2008 through a PDHRE
publication and an Austrian film portraying
four human rights cities from different regions
(see: www.menschenrechtsstadt.at).

Example of Human Rights E}p—

City of Rosario, Argentina
1997: 35 institutions signed a commit-
ment in the town hall in presence
of the city mayor and Shulamit
Koenig (PDHRE)
Building of a executive commit-
tee of NGOs and government in-
stitutions; coordination through
the Gender, Law and Develop-
ment Institute (INSGENAR); Hu-
man Rights Learning and Training
Programmes for police, security
forces, teachers, student teachers,
etc.; Awareness raising through
seminars, film productions, e.g.
concerning the situation of women
in Rosario, competitive environ-
ment, publications, etc.; Integra-
tion of the aborigines (Quom)
2005: Support of the development of the
human rights city Porto Alegre,
Brasil.

Since:

Example of Human Rights @p_
City of Graz, Austria

2001: Unanimous decision of the City
Council of Graz and formal in-
auguration ceremony at Graz
University in presence of Ms.
Shulamith Koenig

Presentation of inventory and
draft program of action elaborated
with the help of more than 100 in-
dividuals and organisations in the
city hall of Graz

2006: Joining the European Coalition on
Cities against Racism
Establishment of a Human Rights
Advisory Board of the City Graz
2007/2008: Human rights monitoring of
the City Council elections by the
Human Rights Advisory Board
First awarding of the Human
Rights Prize of the City Graz
Presentation of the first Annual
Report on the situation of human
rights in Graz

Establishment of Office against
Discrimination

2002:

2007:

2007:

2008:

2012:

The process is coordinated by the European
Training and Research Centre for Human
Rights and Democracy (ETC) in Graz, which
also offers various human rights education
and training programs.
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L. GLOBAL CHALLENGES
AND OPPORTUNITIES FOR C}-P

HUMAN RIGHTS

After several decades of successful standard-
setting the main challenge for human rights be-
came the implementation of the commitments
undertaken. Several new methods are being
developed to strengthen the implementation of
human rights, both on the local and national as
well as on the international level. Among them
is a more active attitude of the United Nations,
which includes mainstreaming of human rights
in all activities and a stronger field presence of
the UN High Commissioner for Human Rights
with human rights officers in international
(peace) missions and thus institutionalising the
consideration of human rights concerns, which
is expected to have an important preventive and
promotional effect. In the longer term propos-
als for an International Court of Human Rights
might also be successful.

Respect for human rights is also strength-
ened at the local and national levels through
the human rights capacity-building of local
institutions, i.e. human rights cities and the
establishment of national institutions for the
promotion and monitoring of human rights,
in which non-governmental organisations as
representatives of civil society play a major
role. The need for standard-setting in several
fields of concern has resulted in 2006 in the
adoption of the UN Convention on the Rights
of Persons with Disabilities and its Optional
Protocol. Additionally, progress can be seen in
ongoing work within the thematic areas such
as cultural diversity, human rights issues re-
lated to biotechnology and genetic engineer-
ing, or trade in human organs. The human

rights of (irregular) migrants have to be given
more attention. Also the human rights impli-
cations of environmental degradation like cli-
mate change pose new challenges, as do the
challenges of information and communication
technologies and the Internet.

At the same time, existing human rights can be
made more visible by focusing on “core rights”
as contained in the 6 major UN human rights
treaties or the 8 core labour conventions of
ILO. New challenges come from certain states
in the South questioning the very concepts of
universality of human rights and democracy.
New challenges can also be seen in the need
to give closer attention to the inter-linkages
between human rights and humanitarian law,
like the “fundamental standards of human-
ity”. The same applies for the relationship be-
tween human rights and refugee law, which
exists both at the level of prevention of refugee
problems and at the level of refugee return. In
both cases the human rights situation in the
country of origin is decisive. This raises the
wider issue of human rights and prevention
of conflicts as well as the issue of post-con-
flict rehabilitation and reconstruction, which
needs to be undertaken on the basis of human
rights and the rule of law.
®& Human Rights in Armed Conflict

Right to Asylum

Rule of Law and Fair Trial

Right to Democracy

As a result of globalisation accountability for
human rights violations and respect of human
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rights has become a global concern, which is
required not only of individuals, but also of
non-state actors like transnational corpora-
tions (TNCs), and of inter-governmental or-
ganisations, like the World Bank, the IMF or
the WTO. Accordingly, the issue of reparation
after gross and systematic human rights viola-
tions has become topical. Therefore, in 2003
the UN Sub-Commission for the Protection
and Promotion of Human Rights has prepared
“Norms on the responsibility of transnational
corporations and other business enterprises
with regard to human rights”, which, how-
ever, were not adopted by the Commission
on Human Rights. The UN Secretary-General,
in 2005, appointed John Ruggie as his Special
Representative on the issue of human rights
and transnational corporations and other
business enterprises, to consider the rela-
tionship between business and human rights,
who in 2011 produced his final report which
contains a “Protect, Respect and Remedy
Framework” and a set of “Guiding Principles
for business and human rights”. Since 2011 a
Working Group of five experts has been look-
ing into the implementation of these results.

On the proposal of the Secretary-General of
the United Nations, Kofi Annan, the Global
Compact was launched in July 2000 as a new,
innovative approach in the process of globali-
sation. Participating companies accept ten
basic principles in the fields of human rights,
labour standards, environment and anti-cor-
ruption and engage in a result-oriented dia-
logue related to global problems, i.e. the role
of business in zones of conflict.

®& Right to Work

A major challenge has been the maintenance
of human rights standards, while fighting
threats from terrorism. No human being
must be left outside the law or stripped off his
inalienable human rights, while, at the same
time, the protection of the rights of victims

of criminal or terrorist acts needs to be im-
proved. The Council of Europe has adopted
“Guidelines on Human Rights and the Fight
against Terrorism” as well as on the “Protec-
tion of Victims of Terrorist Acts” to address
those challenges. The UN Secretary-General
and the UN High Commissioner for Human
Rights have made it clear that the protection
of human rights has to be a part of the strug-
gle against terrorism. The Court of Justice
of the EU in the Kadi cases (2008 and 2010)
found that the UN Security Council’s anti-
terrorist measures also had to respect funda-
mental human rights guarantees like the right
to fair trial, including the right to see the evi-
dence and a remedy. The first judgment led
to the introduction of new procedures, i.e. of
an ombudsperson by the Security Council,
which was not found satisfactory in the 2010
decision, which however was appealed by
EU member states for fear to get into conflict
with the Security Council.

®& Rule of Law and Fair Trial

“I believe that there is no trade-off to be
made between human rights and terror-
ism. Upholding human rights is not at
odds with battling terrorism: on the con-
trary, the moral vision of human rights
— the deep respect for the dignity of each
person - is among our most powerful
weapons against it.

To compromise on the protection of hu-
man rights would hand terrorists a vic-
tory they cannot achieve on their own.
The promotion and protection of human
rights, as well as the strict observance of
international humanitarian law, should,
therefore, be at the center of anti-terror-
ism strategies.”

(UN Secretary-General Kofi Annan.
2003. See www.un.org/News/Press/
docs/2003/sgsm8885.doc.htm)
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“I urge my sisters, and my brothers, not to be afraid. Be not
afraid to denounce injustice, though you may be outnumbered.
Be not afraid to seek peace, even if your voice may be small. Be

not afraid to demand peace.”

Ellen Johnson-Sirleaf, Nobel Prize for Peace. 2011.

The increasing relevance of the Internet and
of social networks like Facebook has raised
concerns about the protection of human
rights, like the freedom of expression or the
right to privacy and data protection on the In-
ternet. Given the importance of the Internet
for the full enjoyment of human rights a “hu-
man right to access” to the Internet has been
proposed. This claim, however, has raised
some controversies.

®& Freedom of Expression

Right to Privacy
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I[I. MODULES ON
SELECTED HUMAN
RIGHTS ISSUES

UNIVERSALITY
EQUALITY
INDIVISIBILITY AND INTERDEPENDENCE

» The international commaunity has just emerged from an era of commit-
ment. It must now enter an era of implementation, in which it mobilizes
the will and resources needed to fulfil the promises made.«

Kofi Annan, UN Secretary-General. 2001.
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PROHIBITION
OF TORTURE

HUMAN DIGNITY AND PERSONAL INTEGRITY
INHUMAN AND DEGRADING TREATMENT
TORTURE

» No one shall be subjected to torture or to cruel, inhuman or degrading treat-
ment or punishment.«

Article 5, Universal Declaration of Human Rights. 1948.
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ILLUSTRATION STORIES

“I was stopped in the street on 25 November
1991 at about 9 a.m. There were no problems
at that stage. [...] I was then taken to Bobigny
police station. I was taken up to the first floor,
where about eight people started hitting me. I
had to kneel down. One police officer pulled
me up by my hair. Another policeman hit me
repeatedly on the head with an instrument
resembling a baseball bat. Another one kept
kicking and punching me in the back. The in-
terrogation continued non-stop for about an
hour. ...

On 26 November 1991 I was questioned again
by several police officers — three or four — at
some point in the day. [...] On that occasion
they pulled my hair, punched me and hit me
with a stick. ...

They all carried on assaulting me until 1 a.m. I
think that this session of ill-treatment had be-
gun at about 7 p.m. At one point they made
me go out into a long office corridor where the
officer I presumed was in charge grabbed me
by the hair and made me run along the cor-
ridor while the others positioned themselves on
either side, tripping me up ...

After that, I was taken to an office and threat-
ened with burns if I did not talk. When I re-
fused, they lit two blowlamps which were
connected to two small blue gas-bottles. They
made me sit down and placed the blowlamps
about one metre away from my feet, on which
I no longer had shoes. At the same time they
were hitting me. Following that ill-treatment,
they brandished a syringe, threatening to inject
me with it. When I saw that, I ripped open my
shirt-sleeve, saying “Go on, you won'’t dare”;
as I had predicted, they did not carry out their
threat ...

The police officers left me in peace for about
fifteen minutes, then one of them said ~You Ar-

abs enjoy being screwed”. They took hold of me,
made me undress and one of them inserted a
small black truncheon into my anus.”

Mr. Selmouni begins to cry as he relates this
scene. “I am aware that what I have just told
you is serious, but it is the whole truth, I really
did suffer that ill-treatment...”

After examining the facts and evidence of the
case Selmouni v. France, the European Court
of Human Rights unanimously decided on 28
July 1999 that there had been a violation of
Article 3 of the European Convention on Hu-
man Rights and Fundamental Freedoms.
(Source: European Court of Human Rights.
1999. Case of Selmouni v. France. Judgment of
28 July 1999.)

“The Americans interrogated us on our first

night which we coined as ‘the black night’.
They cut our clothes with scissors, left us na-
ked and took photos of us before they gave us
Afghan clothes to wear. They then handcuffed
our hands behind our backs, blindfolded us
and started interrogating us. The interroga-
tor was an Egyptian. He asked me about the
names of all members of my family, relatives
and friends. They threatened me with death,
accusing me of belonging to al-Qaida.” ...

“They put us in an underground cell measur-

ing approximately two metres by three metres.
There were ten of us in the cell. We spent three
months in the cell. There was no room for us
to sleep so we had to alternate. The window of
the cell was very small. It was too hot in the
cell, despite the fact that outside the tempera-
ture was freezing (there was snow), because
the cell was overcrowded. They used to open
the cell from time to time to allow air in.” ...

“During the three-month period in the cell we



were not allowed outside into the open air. We
were allowed access to toilets twice a day; the
toilets were located by the cell.”

Walid al-Qadasi went on to further document
how prisoners were fed once a day and how
loud music was used as a torture mechanism.
He claimed that one of his fellow detainees
went insane from the treatment he received.
Walid al-Qadasi was eventually transferred to
Bagram, where he faced a further month of
interrogation.

Testimony of a former detainee in a prison in
Kabul provided to Amnesty International in
April 2004, Yemen.

(Source: Amnesty International UK. Testimo-
nies. Available at: www.amnesty.org.uk/con
tent.asp?CategoryID = 2039)

PROHIBITION OF TORTURE

o
Discussion questions @ @

1. How would you characterise what hap-
pened to Mr. Selmouni and Mr. al-Qadasi?
What thoughts did these stories evoke in
you?

2. What do you think can be done to prevent
similar situations from occurring? Are you
aware of already existing preventive or
control mechanisms on a local, regional or
international level?

3. How do you think society can support and
assist victims like Mr. Selmouni and Mr. al-
Qadasi?

4. Would you have taken a different position
if you had known that Mr. Selmouni was
a) a suspected drug dealer, b) a suspected
murderer, c) a suspected terrorist? Why?

NEED TO KNOW O

1. A WORLD FREE FROM TORTURE

At the beginning of the 21 century, a world
free from torture and inhuman and degrad-
ing treatment is still an unfulfilled aspiration.
Human rights organisations and media in-
creasingly report about cases of torture and
ill-treatment and try to raise awareness both
about commonly agreed standards and the
differing compliance of states.

Serious forms of ill-treatment are often related
and ascribed to societies and states where hu-
man rights violations are a daily occurrence.
Contrary to the widely shared view that tor-
ture only exists in poor and “underdeveloped”
societies, Amnesty International USA reports

that cases of torture or ill-treatment have been
recorded in more than 150 counties. This in-
cludes a number of highly industrialised and
developed states. In fact, individual cases of
torture and other cruel, inhuman and degrad-
ing treatment are to be found in every state
of the world, although the extent to which
they are practiced and the methods used differ
from place to place.

The prohibition of torture is absolute and has
been reaffirmed as such in many international
and regional human rights treaties. It belongs
to those human rights considered non-dero-
gable, i.e. valid under all circumstances and
not allowing any restriction, exception or state
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”Man torturing man is a
fiend beyond description.”

Henry Miller.

derogation on any ground and under which
circumstances whatsoever. Torture and other
cruel, inhuman and degrading treatment or
punishment are also regarded as prohibited
under customary international law. Despite
this prohibition, torture and ill-treatment are
still practiced. Torture and inhuman and de-
grading treatment happen frequently and re-
peatedly: to people deprived of their liberty,
to people belonging to different ethnic, social
and cultural groups, to the young and old, to
women and men. No one is immune to tor-
ture. Everyone can become a victim.

Until recently, torture and inhuman and de-
grading treatment were perceived to be a
product of warfare and slavery only, while
their occurrence in times of peace was dis-
regarded. Yet, a closer examination of recent
cases of torture and inhuman and degrading
treatment shows that serious forms of ill-treat-
ment do not belong to the past. As mankind
has progressed, brutal ancient and medieval
methods have been replaced by more “so-
phisticated” techniques, which are, however,
equally cruel and equally effective. Torture
and other serious forms of ill-treatment cause
appalling harm to human dignity, severely vi-
olate fundamental human rights, and consti-
tute a threat to human security. They infringe
on the physical and psychological integrity of
the human being and thus require a concerted
effort to address the issue at its roots.

Contemporary developments, especially in
the field of international law, as well as the
various means of spreading information, have

greatly increased global awareness of the
problem of torture and other serious forms
of ill-treatment. Both governmental and non-
governmental organisations have begun to
identify and address not only the consequenc-
es of many forms of ill-treatment, but also its
inherent causes. Unequivocal international
standards for protection and prevention have
been established and widely agreed upon. In
addition, a range of investigatory, monitoring
and supervisory bodies have emerged on both
national and international levels, to safeguard
these prevention standards and the non-de-
rogative norm of the prohibition of torture and
other forms of cruel, inhuman and degrading
treatment and punishment.

Prohibition of Torture and

Human Security

Torture and ill-treatment are grave human
rights violations and direct threats to the
security of any person. The protection of
human life and the preservation of the
physical and psychological integrity of
every human being are central to the hu-
man security approach. Consequently, the
absolute prohibition of torture and other
forms of cruel, inhuman and degrading
treatment or punishment is central to any
quest for human security. It is evident that
raising human rights awareness through
human rights education, together with
an improved legal framework for protec-
tion against and prevention of torture and
ill-treatment, are the cornerstones for en-
hanced human security and well-being.
Additionally, the improved implementa-
tion of all human rights standards consti-
tutes an important element of the overall
strategy for enhancing human security.
The Statute of the International Criminal
Court, the establishment of which has



been fervently advanced by the Human
Security Network, explicitly recognises
torture as a crime against humanity and
a war crime and thus places an additional
special emphasis on preserving human
life and human security.

®& Introduction

2. DEFINITION AND DESCRIPTION
OF THE ISSUE

=y
What is Torture? CQOP

There has been a long debate on how to define
torture and ill-treatment in a broadly accepta-
ble way, even though their condemnation and
prohibition has been generally accepted as a
peremptory norm of customary international
law. In addition, any legal definition seems to
have little effect on the application of the pro-
hibition of torture at ground level. The inter-
nationally agreed provisions for the absolute
prohibition of torture, encased in a number of
international legal texts, do not operate as a
sufficient theoretical guarantee against the oc-
currence of torture. There continues to exist
a certain definitional leeway, which leaves a

PROHIBITION OF TORTURE

margin of interpretation for state authorities
to ensure their acceptance of the international
rules in principle but allow for deviations from
these obligations in practice.

A legal definition of torture has been included
and endorsed by all signatory states of the
United Nations Convention against Torture
and Other Cruel, Inhuman or Degrading
Treatment or Punishment (UNCAT) which
was adopted by General Assembly Resolution
39/46 of 10 December 1984 and entered into
force on 26 June 1987. For the purpose of the
Convention, the term “torture” is defined in
Article 1 as:

“[...] any act by which severe pain or suf-
fering, whether physical or mental, is in-
tentionally inflicted on a person for such
purposes as obtaining from him or a
third person information or a confession,
punishing him for an act he or a third
person has committed or is suspected of
having committed, or intimidating or co-
ercing him or a third person, or for any
reason based on discrimination of any
kind, when such pain or suffering is in-

“Torture is an atrocious violation of human dignity.

It dehumanizes both the victim and the perpetrator. The pain and
terror deliberately inflicted by one human being upon another
leave permanent scars: spines twisted by beatings, skulls dented by
rifle butts, recurring nightmares that keep the victims in constant fear.
Freedom from torture is a fundamental human right that must be
protected under all circumstances.”

Kofi Annan, UN Secretary-General. 2001.
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flicted by or at the instigation of or with
the consent or acquiescence of a public
official or other person acting in an of-
ficial capacity. It does not include pain or
suffering arising only from, inherent in
or incidental to lawful sanctions.”

Distinguishing elements of torture under the

UNCAT therefore are:

« an act that causes severe physical or
mental suffering,

« which is intentionally inflicted on a
person for a purpose or for any reason
based on discrimination of any kind

« by a state official or a person acting in
an official capacity.

Although this legal definition takes into ac-
count both the psychological and physical
dimensions of torture and ill-treatment, it is
not all-inclusive and does not elaborate on
these different levels in detail. The definition
also excludes lawful sanctions, i.e. sanctions
prescribed by national law. This raises the
question as to whether such sanctions may
contradict the overall spirit and aims of the
Convention. The definition does, however,
add to the general understanding of the pro-
hibition of torture, as stated by the former UN
Commission on Human Rights, that “[...] all
forms of torture and other cruel, inhuman or
degrading treatment or punishment [...] can
never be justified under any circumstances
whatsoever.” Mr. Theo van Boven, former
Special Rapporteur on Torture further noted
that “[...] the legal and moral basis for the pro-
hibition of torture and other cruel, inhuman
or degrading treatment or punishment is ab-
solute and imperative and must under no cir-
cumstances yield or be subordinated to other
interests, policies and practices.”

On the occasion of the UN International Day
in Support of Victims of Torture (26 June),
the International Rehabilitation Council for
Torture Victims asserted that “torture is one
of the most horrible things one person can do
to another”. The aim of torture is to cause as
much pain as possible without letting the vic-
tim die. The deliberate infliction of pain and
suffering, either physical or psychological, is
characteristic of both torture and inhuman
and degrading treatment. In legal terms, the
distinction, though subtle, between acts of in-
human and degrading treatment and torture is
the nature of the act committed, the purpose
behind it, the degree of its severity as well as
the cruel means used.
Methods of Torture — _GDE
How is Torture Committed?

The tools and methods of torture have con-
tinued to evolve over time, particularly due
to private enterprises becoming involved in
the manufacture and trade of torture-related
equipment. A recent study, conducted by the
former Special Rapporteur on Torture looked
into this phenomenon of the production and
trade of equipment specially designed to in-
flict torture or other inhuman and degrad-
ing treatment, and called for a much greater
increase in state policing and control of the
market.

In contrast to the traditional conception of tor-
ture equipment, such as those used in medi-
eval times, many of the tools in practice today
are not easily identifiable as potential torture
instruments. A number of widely practiced
torture techniques do not leave visible physi-
cal marks on the body but nevertheless have
a detrimental effect upon both the internal
organs as well as the psychological integrity
of the victim. For example, electric shocks in-
flicted by electric discharge weapons or elec-
trodes being attached to (sensitive parts of) a



person’s body may not leave visible marks on
the victim’s body, yet are known to cause de-
bilitating physical pain.

In general, torture methods can be classified
into two major groups: physical and psycho-
logical.

Physical torture causes extreme pain and ex-
cessive suffering of the victim. In its most cruel
form, it can also lead to mutilation, disfigure-
ment and lasting injuries. The torture methods
most often employed are beating with whips,
metal objects, stones, cables and batons, or
kicking and hitting the victim against a wall.
The so-called “falaka” or “phalange” method
(the fierce beating of the victim on the soles of
her/his feet or palms) is known to be widely
used, along with the electric shock method,
suffocation, binding and burning with ciga-
rettes, waterboarding or the exposure of the
victim to extremely low or high temperatures.
Psychological torture includes deprivation
and exhaustion techniques, including the
deprivation of food, water, sleep, and sani-
tary facilities, communication deprivation
techniques such as solitary confinement and
cutting off contact to either other detainees or
the outside world, coercion and intimidation
techniques, such as forced presence during
the torture of other people, threat of execution
or a simulated execution, continuous humilia-
tion and terrorisation, etc. Additionally, sexu-
al violence is often used as a method of both
physical and psychological incapacitation of
the victims.

The use of any of these torture methods con-
stitutes a grave assault on the dignity of the
human being and a violation of human rights.
A world free from torture means a world free
from deliberate infliction of pain and from the
use of such cruel methods by one person on
another.
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Motives for Torture — £ )_!P
Why is Torture Practised?

Although the motives for torture may vary
widely, at their core will frequently be an un-
derlying purpose to either demonstrate power
over others, or to shroud weaknesses and in-
security.

Throughout different epochs in world history,
torture has been used as a means to retain
control and exercise power over opponents or
progressive intellectuals, who either explicitly
or implicitly threaten authority and governing
systems. As a result, torture has frequently
been employed as a tool for political repres-
sion and oppression, for punishment, and
for revenge. Traditionally, torture and other
forms of ill-treatment have primarily been
used to obtain information or to retrieve a
confession, even though confessions under
duress and physical coercion are inherently
unreliable. As a result, such statements or con-
fessions can never be considered as evidence,
and the prohibition of their use in proceedings
has been provided for in legislation in most
national and international legal systems.
Torture and ill-treatment may also be used to
threaten, scare and dehumanise people, or
further to illicit feelings of humiliation and in-
feriority with the ultimate aim of destroying
the individual’s mental capacities. Such treat-
ment has a significant and long-lasting impact
on both the mental and physical capacity of
the torture victim. The physical rehabilitation
often takes years, and may be without the
hope of full recovery. Furthermore, psycho-
logical scars mark the victims for the rest of
their lives and often prevent them from hav-
ing a fulfilling existence.

Victims and Perpetrators of Torture and
Inhuman or Degrading Treatment

There is no prerequisite to becoming a victim
of torture and ill-treatment. Children, men
and women, young and old, can all become
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victims of torture. This is particularly so in so-
cieties where there is no tradition of the rule
of law, or rather where the state laws, and the
obligations they entail, are rarely respected.
Ill-treatment most often occurs in prisons, po-
lice stations and other detention centres, but
cases of its occurrence in private homes or in
specialised medical facilities for disabled or
mentally ill people are not a rare exception.
Remand prisoners and sentenced criminals are
especially vulnerable as they depend on the
authorities for their most basic needs. These
places of detention are by definition closed.
Consequently, those detained find themselves
out of sight of the rest of society and are gen-
erally considered to be a group for which the
general public has very little empathy or sym-
pathy. Other vulnerable groups, such as so-
cial, religious, or ethnic minorities, as well as
refugees and asylum seekers, are often subject
to degrading treatment and run the risk of re-
traumatisation. Those people living in special
medical establishments and hospitals, such
as the elderly and persons with intellectual
disabilities are often disregarded and over-
looked by society, and may also fall victim
to practices resembling those of torture and
ill-treatment. This is commonly the result of
insufficient staffing and finances, leading to
an inability to assure a basic standard of liv-
ing, appropriate medical care and the ability
to age with dignity.

However, it is not merely the victims who
must deal with the after effects of torture and
ill-treatment. Those who engage in the perpe-
tration of such treatment are not by rule will-

“They always asked to
be killed. Torture is worse
than death.”

Jose Barrera, Honduran torturer.

ing participants, and may be severely affected
by their involvement in the incident. There
are numerous cases in which police or mili-
tary officers in their official capacity act upon
orders or as part of specialised groups within
which the practice of torture and ill-treatment
is a daily occurrence. Medical and security
personnel working in special needs facilities
may also become perpetrators of ill-treatment
due to negligence, lack of control and supervi-
sion or lack of resources or training.

3. INTERCULTURAL

SQD
PERSPECTIVES

AND CONTROVERSIAL ISSUES

Differing cultural practices and perceptions
undoubtedly affect the understanding of inter-
national legal norms and standards and often
shape their interpretation. For example, corpo-
ral punishment (e.g. the infliction of pain with
a cane or a whip as a corrective measure) is a
widespread form of ill-treatment. Within the
Islamic Sharia law tradition, however, corporal
punishment and amputation are both socially
accepted and legalised methods of punish-
ment, and are commonly imposed by religious
courts which regulate marriages and inher-
itance as well as other areas of the physical
and spiritual life of Muslims. In 2010, courts in
several Nigerian states, for example, followed
Sharia penal codes to deliver caning sentences
for minor offences such as petty theft or public
consumption of alcohol. Likewise, there have
been recent cases in Saudi Arabia, Iran, Ma-
laysia and Singapore, where religious courts
based on the Sharia law have delivered corpo-
ral punishment sentences in 2010.

There has long been a heated debate as to
whether acts of terrorism differ from other
crimes and thus necessitate the endorsement
of special standards to prevent and police them.



Terrorist acts such as those of 11 September 2001
have been used to justify the introduction of
“anti-terror laws” in many countries. These laws
introduced new prosecution procedures which
have severe effects on human rights. Since the
United States declared its global “War on Ter-
ror”, there have been reports of numerous inci-
dents of torture and ill-treatment on the part of
U.S. soldiers and officials. Suspected terrorists
detained in Guantdnamo Bay Detention Camp
in Cuba were subjected to “enhanced interro-
gation techniques” including being shackled to
the floor for over 18 hours, resulting in detain-
ees urinating and defecating on themselves;
exposure to deafening noise or subjection to
extreme temperatures which in many cases
lead to unconsciousness and detainees franti-
cally pulling out their hair. Today there are still
around 170 detainees held in Guantdnamo Bay.
In 2004, reports surfaced of U.S. military per-
sonnel working at the Abu Ghraib prison in
Iraq committing grave human rights violations,
including physical and psychological torture.
These reports were later corroborated with the
release of photographs and videos showing U.S.
soldiers torturing and humiliating prisoners. A
further example of U.S. military involvement in
torture and ill-treatment is the “extraordinary
rendition” program conducted by the C.LA.
through which large numbers of foreign de-
tainees and suspected terrorists were brought
to countries around the world for interroga-
tion and detention in secret prisons, known as
“black sites”, with government approval.

Similarly, the debate on whether it is accept-
able to torture suspected terrorists (or other
criminals) in order to save other people’s lives
has been re-enlivened. In 2004, the German
Federal Constitutional Court, in the case of
Wolfgang Daschner, a German police chief
who threatened the kidnapper of an 11-year-
old boy with the use of force in the hope to
save the boy’s life, firmly upheld the princi-
ple of absolute prohibition of torture and

PROHIBITION OF TORTURE

the impermissibility of exceptions or dero-
gations under any circumstances. Closely
related to this issue is the right of every person
to be presumed innocent until proven guilty
according to the law.

These examples demonstrate that although
the prohibition of torture is almost universally
accepted, its interpretation and implementa-
tion may differ between states. It is, however,
an open-ended question as to whether those
differences reinforce the universal and abso-
lute prohibition of torture in a culturally-sen-
sitive context or overtly contradict the aims
and the spirit of both customary and codified
international law. With regard to the absolute
prohibition of torture, international lawyers
consistently advocate the position that a du-
ality of standards is unacceptable and that
international legal standards should not be
selectively applied and must be strictly re-
spected.

Only in this way, can the spirit and function of
international law as a guardian of world peace,
human rights and human security, and under-
standing among states, be preserved.

4. IMPLEMENTATION AND (’:20'?
MONITORING

Since 1948, international law provisions for
the prohibition of torture and other forms of
cruel, inhuman and degrading treatment have
been substantially developed and improved.
An increasing number of states have signed
and ratified these international legal commit-
ments by translating them into domestic legis-
lation and practice. Strong regional systems for
the prevention of and protection from torture
have evolved (in Europe for example), and
national and independent inspection mecha-
nisms (inspection visits) have also emerged.

On an international level, the United Nations
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Committee against Torture and the United
Nations Special Rapporteur on Torture, to-
gether with a large number of NGOs, monitor
the implementation of state obligations to pro-
hibit torture and torture-like practices.

The United Nations Committee against Tor-
ture (CAT), the UN monitoring body estab-
lished in accordance with Article 17 of the
UN Convention against Torture, commenced
its work on 1 January 1988. CAT requests and
examines reports made by the state parties
regarding their adherence to the Convention
on a four-yearly basis. The Committee has the
power to make inquiries and request further
clarification from states regarding their reports,
as well as the ability to request additional in-
formation relating to the legal and factual situ-
ation as presented in the reports. Additionally,
states can make a declaration recognising the
Committee’s competence to receive and ex-
amine individual or inter-state complaints,
and to send to the complainant, and the state
concerned, its final opinions and recommen-
dations for action. A full record of the work of
the Committee is annually published.

Optional Protocol to UNCAT QD—

The 57" United Nations General Assembly Ses-
sion in New York in 2002 adopted the Optional
Protocol to the UN Convention against Tor-
ture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment which entered
into force in 2006. The Protocol, which has
been ratified by 61 states parties as of Janu-
ary 2012, is designed to prevent torture and
other forms of ill-treatment by establishing a
regular system of inspection visits to places
of detention by international, as well as na-
tional, monitoring bodies. The Optional Pro-
tocol therefore established a new international
expert body with a visiting mandate, the Sub-
Committee for the Prevention of Torture (SPT)
which reports to the Committee against Tor-
ture. The Protocol also obliges states parties

to establish national inspection bodies (“Na-
tional Preventive Mechanisms”). Under the
supervision of the Sub-Committee, national
bodies are to regularly visit all places of de-
tention and deprivation of liberty, and make
recommendations for the improvement in the
treatment of those deprived of their liberty as
well as the conditions of their detention.

This focus on prevention represents an innova-
tive development within the UN human rights
system, as existing international bodies can
only act after a violation has occurred. Visits
to places of detention are one of the most ef-
fective methods of preventing torture and im-
proving detention conditions. Inspired by the
success of the European Committee for the
Prevention of Torture and Inhuman or Degrad-
ing Treatment or Punishment (CPT), which
was set up under the Council of Europe’s
European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment
or Punishment (ECPT), providing for the first
time a non-judicial preventive mechanism in
Europe to protect persons deprived of their
liberty, the Optional Protocol to the UN Con-
vention set criteria and safeguards for effec-
tive preventive visits on a world-wide scale
and by national expert bodies. This Protocol
is therefore considered to be a tangible step
forward in strengthening the international and
national prevention mechanisms against tor-
ture and inhuman and degrading treatment.

However, even though international legal safe-
guards for torture prevention exist, they are
not always fully implemented on the national
level. It is imperative that national legisla-
tion provisions are harmonised with interna-
tional standards and that national systems
for monitoring and reporting are created. The
full eradication of torture can only become a
reality once international standards find their
place in viable and impartial national imple-



mentation and monitoring systems in all UN
member states on the national and local level.
Furthermore, providing victims of torture and
inhuman and degrading treatment with reha-
bilitation, legal aid and compensation as well
as providing assistance for their reintegration
in societal life are essential requirements for a
just and fair national order.

There are three main aspects to the effective

prevention of torture:

1. Establishing an effective legal framework
and assuring its full implementation as
well as applying appropriate safeguards
for the prevention of torture - for example,
fundamental safeguards in custody (ac-
cess to lawyers, doctors, judges, etc.) and
the prohibition of incommunicado deten-
tion;

2. Establishing control mechanisms and, in
particular, national visiting mechanisms
to places of detention, as well as providing

GOOD TO KNOW
-

There are a large number of initiatives world-
wide operating to mobilise governments and
society to act against torture-related practices.
Such initiatives operate in conjunction with
educational programs aimed at preventing
torture and ill-treatment, as well providing le-
gal assistance and physical and psychological
rehabilitation to torture victims.

Many of the practices are grass-roots and ac-
tion-driven, while others work from the top
down to build local capacity and communi-

1. GOOD PRACTICES
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for independent monitoring and report-
ing by civil organisations;

3. Ongoing training for those concerned,

such as police officers, prison guards, law-
yers, judges, medical doctors, etc. Aside
from that, each and every individual can
be involved in torture prevention activities
through action, campaigning, lobbying
for ratification of the international instru-
ments and their national implementation,
and through writing letters and appeals.
By participating in NGO work and volun-
teering, or even merely by educating fam-
ily and friends, we can all contribute to
raising awareness of the issues surround-
ing the prevention of torture in our local
community or region. Last but not least,
we can assist and support the victims of
torture with an understanding of how their
concerns can be addressed, by helping to
report their cases and by the pursuit of le-
gal action against the perpetrator(s).

ty knowledge as a means of prevention and
protection. In addition, institutional capacity-
building and state ratification of international
treaties, and the consequent amendments to
legislation and implementation, as well as
training and education programs, further pro-
mote good practices regarding the prevention
of torture and ill-treatment. Each different lev-
el provides unique mechanisms with which to
promote good practices, while also operating
on a larger, more-generalised scale to create
and set state and international ratification and
implementation standards.
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“Open your newspaper any day of the week and you will
find a report from somewhere in the world of someone being imprisoned,
tortured or executed because his opinions or religion are
unacceptable to his government The newspaper reader feels a
sickening sense of impotence. Yet if these feelings of disgust could be
united into common action, something effective could be done.”

Peter Benenson, Founder of Amnesty International.

Good practices to prevent torture

and ill-treatment can be:

 grass root, action-driven - campaigning,
lobbying, awareness raising, educational
activities on the local level;

« institution and capacity-building, influenc-
ing structures and institutions already in
place, reforming them or building up new
institutions with the capacity to deal with
the issues at ground level.

Activities on the national level

The Austrian Advisory Board

for Human Rights

Set up in 1999, on the suggestion of the Eu-
ropean Committee for the Prevention of Tor-
ture and Inhuman or Degrading Treatment
or Punishment (CPT), the Austrian Advisory
Board for Human Rights provides advice to
the Minister of the Interior, and produces
reports and recommendations addressing
structural human rights issues regarding the
activities of the Austrian police. It oversees
six Human Rights Commissions, which act as
monitoring bodies, and may visit any place of
police detention in Austria at any time with-
out notice. This has led to significant improve-
ments in police-run detention centres. With

the ratification of the Optional Protocol to the
UN Convention against Torture, the Advisory
Board will be integrated into the Austrian Om-
budsman Board, an independent monitoring
body overseeing the state’s public administra-
tion and designated as a National Preventive
Mechanism according to the Protocol.
(Source: Menschenrechtsbeirat - Human
Rights Advisory Board, www.menschenrech-
tsbeirat.at)

Activities on the international level

The Special Rapporteur on Torture —
Goals, Mandate and Activities

The former United Nations Commission
on Human Rights, in Resolution 1985/33,
decided to appoint a Special Rapporteur
to examine questions relevant to torture,
as well as to seek and receive credible
and reliable information on the issue and
to respond effectively to the information.
The Special Rapporteur submits a com-
prehensive report on his or her activities
to the Human Rights Council (the Com-
mission’s successor) each year, reviewing
the occurrence and extent of the practice



of torture and making recommendations
to assist governments in eradication and
prevention. The mandate of the Special
Rapporteur covers all countries, irrespec-
tive of whether the state has ratified the
UN Convention against Torture and Oth-
er Cruel, Inhuman and Degrading Treat-
ment or Punishment.

The Rapporteur’s mandate is comprised
of three main activities: transmitting
communications consisting of urgent
appeals and allegation letters (alleged
cases of torture) to governments; un-
dertaking fact-finding missions (country
visits) to countries where information
suggests that torture may involve more
than isolated and sporadic incidents; and
submitting annual reports on the Special
Rapporteur’s activities, mandate and
methods of work to the Human Rights
Council and the UN General Assembly.
Unlike the treaty monitoring bodies es-
tablished under international treaties,
the Special Rapporteur does not require
the exhaustion of domestic remedies to
act on individual cases involving a risk
of torture (“urgent appeals”) or on al-
leged acts of torture (“allegations”).
Since 1 November 2010, the UN Special
Rapporteur on Torture is Mr. Juan Mén-
dez from Argentina.

Urgent appeals should be addressed to:
Special Rapporteur on Torture

c/o Office of the High Commissioner for
Human Rights

United Nations Office at Geneva
CH-1211 Geneva 10

Switzerland

E-mail: urgent-action@ohchr.org

(Source: United Nations Special Rappor-
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teur on Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment,
http://www.ohchr.org/EN/Issues/Tor
ture/SRTorture/Pages/SRTorturelndex.
aspx)

The European Committee for the Preven-
tion of Torture and Inhuman or Degrad-
ing Treatment or Punishment (CPT)
Establishment

The CPT was set up under the European
Convention for the Prevention of Torture
and Inhuman or Degrading Treatment
or Punishment, which was adopted in
1987. It began its work in 1989, when
the Convention entered into force.

Membership

The CPT covers 47 European countries (all
Council of Europe member states includ-
ing Turkey, the Russian Federation and the
countries of the South Caucasus). Since
March 2002, non-members of the Council
of Europe may also accede upon the invi-
tation of the Committee of Ministers.

The Committee is composed of indepen-
dent experts with different professional
backgrounds, including doctors, lawyers
and experts on police matters, prisons
and human rights. The number of mem-
bers corresponds to the number of states
parties to the Convention.

Terms of Reference

The Committee deals not only with issues
relating to torture, but also to a whole
range of situations which could amount to
inhuman or degrading treatment or pun-
ishment. It carries out on-site inspections
and examines the treatment of persons
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deprived of their liberty. The CPT inspects
police stations, prisons, psychiatric hospi-
tals and all other places of detention, such
as accommodation facilities for irregular
immigrants and asylum-seekers in the
transit areas of international airports. The
Committee members have the power to
speak to the detainees in private.

Working Methods

The Committee conducts periodic visits
to all states parties and may also carry
out ad hoc visits as required by the cir-
cumstances. Its findings are set out in
confidential reports to the government
concerned with accompanying recom-
mendations. The adherence to the princi-
ple of confidentiality, as observed during
the visits and in the process of drafting
and delivering the reports, is an impor-
tant basis for the Committee’s credibility
and has successfully enhanced the CPT’s
international standing, while also permit-
ting consistent and constructive dialogue
with governments. The reports, together
with the comments made by the govern-
ments concerned, may be published with
the latter’s agreement. With the excep-
tion of the Russian Federation consent for
publication has consistently been given.

Possible Sanctions

If a state refuses to cooperate or to im-
prove the situation in line with the Com-
mittee’s recommendations, the CPT may
exert political pressure by issuing a pub-
lic statement. Up until now, it has exer-
cised this power six times: in 1992 and
1996 concerning Turkey, in 2001, 2003
and 2007 concerning the Chechen Re-
public of the Russian Federation and in
2011 concerning Greece.

CPT Visits and Reports

As of 1 January 2012, the Committee has
conducted 314 state visits (190 periodic
visits and 124 ad hoc visits) and has
published 263 reports.

(Source: European Committee for the
Prevention of Torture and Inhuman or
Degrading Treatment or Punishment
(CPT), http://www.cpt.coe.int)

Activities of Non-Governmental

Organisations (NGOs)

In 1997, the UN pro-
claimed 26 June as an
International Day in Sup- Y st )
port of Victims of Torture. i R s oy i Mt
Ever since, world-wide

international networks for

the prevention and prohibition of torture such
as CINAT, the Coalition of International Non-
governmental Organisations against Torture,
have developed international programs, high-
profile events and large scale campaigns for the
full eradication of torture. Many individuals
and celebrities participate in those events.

Amnesty International (AI)
The activities of Am-
nesty International (AI)
world-wide are an exam-
ple of a holistic approach
to both grass-root and
institution and capacity-
building endeavours.

On 28 May 1961, the British lawyer Peter Ben-
enson published the article , The Forgotten
Prisoners“ in the London newspaper “The
Observer”, which inspired the creation of Am-
nesty International.

Currently, Amnesty International has an Inter-
national Secretariat in London and support-




ing offices all over the world, with more than
three million members, subscribers and regular
donors in more than 150 countries and terri-
tories. It is inherently a democratic movement,
self-governed by a nine-member International
Executive Committee (IEC) whose members’
four-year terms are staggered, with half the
members up for re-election every two years by
an International Council representing each sec-
tion of the organisation. Campaigning, report-
ing on human rights issues, and lobbying with
governments on a specific human rights issue
are all part of Amnesty International’s activities.
In October 2000, Al adopted the 12-Point Pro-
gramme for the Prevention of Torture which
became a platform for further international
initiatives to prevent torture and strengthen
the mechanisms eradicates its occurrence and
state-institutionalisation.

12-Point-Programme for

the Prevention of Torture

Amnesty International calls on all gov-
ernments to implement the organi-
sation’s 12-Point Programme for the
Prevention of Torture:

1. Official condemnation of torture
The highest authorities of every
country should demonstrate their to-
tal opposition to torture. They should
make clear to all law enforcement
personnel that torture will not be tol-
erated under any circumstances.

2. Limits on incommunicado detention
Torture often takes place while the
victims are held incommunicado - un-
able to contact people outside who
could help them or find out what is
happening to them. Governments
should adopt safeguards to ensure

PROHIBITION OF TORTURE

that incommunicado detention does
not become an opportunity for torture.
It is vital that all prisoners be brought
before a judicial authority promptly
after being taken into custody and that
relatives, lawyers and doctors have
prompt and regular access to them.

. No secret detention

In some countries torture takes place
in secret centres, often after the vic-
tims are made to “disappear”. Govern-
ments should ensure that prisoners
are held in publicly recognised places,
and that accurate information about
their whereabouts is made available
to relatives and lawyers.

. Safeguards during interrogation

and custody

Governments should keep procedures
for detention and interrogation under
regular review. All prisoners should
be promptly told of their rights, in-
cluding the right to lodge complaints
about their treatment. There should
be regular independent visits of in-
spection to places of detention. An
important safeguard against torture
would be the separation of authorities
responsible for detention from those
in charge of interrogation.

. Independent investigation

of reports of torture

Governments should ensure that all
complaints and reports of torture are
impartially and effectively investigat-
ed. The methods and findings of such
investigations should be made public.
Complainants and witnesses should
be protected from intimidation.

85



86

PROHIBITION OF TORTURE

6.

10.

11.

No use of statements extracted
under torture

Governments should ensure that con-
fessions or other evidence obtained
under torture may never be invoked
in legal proceedings.

. Prohibition of torture in law

Governments should ensure that acts
of torture are punishable offences un-
der the criminal law. In accordance
with international law, the prohibition
of torture must not be suspended un-
der any circumstances, including states
of war or other public emergency.

. Prosecution of alleged torturers

Those responsible for torture should
be brought to justice. The principle
should apply wherever they happen to
be, wherever the crime was commit-
ted and whatever the nationality of the
perpetrators or victims. There should
be no “safe haven” for torturers.

. Training procedures

It should be made clear during the
training of all officials involved in the
custody, interrogation or treatment of
prisoners that torture is a criminal act.
They should be instructed that they are
obliged to disobey any order to torture.

Compensation and rehabilitation
Victims of torture and their depend-
ants should be entitled to obtain
financial compensation. Victims
should be provided with appropriate
medical care and rehabilitation.

International response
Governments should use all available

channels to intercede with govern-
ments accused of torture. Intergov-
ernmental mechanisms should be
established and used to investigate re-
ports of torture urgently and to take ef-
fective action against it. Governments
should ensure that military, security
or police transfers or training do not
facilitate the practice of torture.

12. Ratification of international

instruments

All governments should ratify inter-
national instruments containing safe-
guards and remedies against torture,
including the International Covenant
on Civil and Political Rights and its
Optional Protocol which provides for
individual complaints.

The 12-Point-Programme was relaunched in
April 2005 within the campaign “Against Tor-
ture in the “War on Terror’”, after testimonies of
“terrorist suspects”, held in places of detention
such as Guantdnamo Bay, had revealed that
the “War on Terror” had led to the increasing
use and acceptance of torture and other forms
of ill-treatment.

Amnesty International documented a wide
range of human rights abuses, justified by the
perpetrators as necessary to fulfill national se-
curity and anti-terrorist operations. This led to
a further campaign in 2006, named Amnesty
International’s “Counter Terror with Justice
Campaign”. Finally, Amnesty launched another
worldwide campaign in 2010, “Security with Hu-
man Rights”, calling for an end to human rights
violations committed by governments in the
name of counter-terrorism and national security.
(Source: Amnesty International, http://www.
amnesty.org/)



Association for the Prevention of Torture (APT)
The Association for the Prevention of Torture
(APT) is an international NGO working glo-
bally, regionally and nationally with a wide
range of stakeholders including state authori-
ties, national institutions, and civil society. It
has been at the forefront of the international
campaign for the adoption and implementa-
tion of the Optional Protocol to the UN Con-
vention against Torture, and offers legal advice
on criminalising torture, while also providing
training relating to visiting places of detention,
and advising on the establishment and opera-
tion of national prevention mechanisms.
(Source: Association for the Prevention of Tor-
ture, www.apt.ch)

Code of Ethics

In Tokyo in 1975, the World Medical Asso-
ciation (WMA) adopted a Declaration on
Guidelines for Medical Doctors Concerning
Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment in Rela-
tion to Detention and Imprisonment. The
WMA clearly voiced the position of the medi-
cal profession against torture and ill-treatment
by proclaiming that “the doctor shall not coun-
tenance, condone or participate in the practice
of torture or other forms of cruel, inhuman
or degrading procedures, whatever the of-
fence of which the victim of such procedures
is suspected, accused or guilty, and whatev-
er the victim’s beliefs or motives, and in all
situations, including armed conflict and civil
strife”. A number of other national medical as-
sociations have elaborated their own codes of
ethics against the involvement of doctors in
torture and ill-treatment. (Source: The World
Medical Association: www.wma.net)

2. TRENDS

o The trade in instruments of torture such as
shackles, leg irons, thumbscrews, whips and
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electro-shock technology has dramatically
increased in the last few years. According to
the 2001 “Stopping the Torture Trade” report
by Amnesty International, the number of
countries known to be producing or supply-
ing electro shock equipment rose from 30 in
the 1980s to more than 130 in 2000. In re-
sponse to an initiative of the former Special
Rapporteur against Torture, Theo van Boven,
the European Union in 2005 introduced a
ban on the trade with torture instruments.
However, according to a report released by
Amnesty International and the Omega Re-
search Foundation in March 2010, a number
of European countries continue to export
equipment designed for torture or ill-treat-
ment. The Czech Republic, for example, has
been found to have issued export licenses
covering shackles, electric shock weapons
and chemical sprays to six countries where
police and security forces were known to
use such equipment for torture and other
forms of ill-treatment, while Germany issued
similar licenses for foot-chains and chemi-
cal sprays, and suppliers in Italy and Spain
promoted for sale 50,000 volt electric shock
“cuffs” or “sleeves” for use on prisoners.

Currently, prison populations are growing
in almost all parts of the world. In a par-
allel development, the number of women
and juvenile prisoners is also increasing
dramatically. According to the most recent
World Prison Population List by the Interna-
tional Centre of Prison Studies, which gives
details of the number of prisoners held in
218 independent countries and dependent
territories, more than 9.8 million people are
detained in penal institutions throughout
the world. Such high numbers of prisoners
places significant strain on prison staff and
management, which consequently neces-
sitates further training, increased human
rights awareness and greater resources.
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The so-called “War on Terror” has been used

by governments to restrict human rights
guarantees and to disregard the absolute
prohibition of torture and other forms of
ill-treatment. A number of states have is-
sued guidelines to intelligence officers and
security forces that approve interrogation
techniques causing physical and mental
harm and are prohibited under internation-
al as well as most national laws as forms of

torture or cruel or inhuman treatment.

3. CHRONOLOGY

Prohibition of torture and other cruel,
inhuman or degrading treatment or
punishment - the building blocks:

1948 Universal Declaration of Human
Rights (UDHR), Art. 5

1949 The Four Geneva Conventions

1950 European Convention for the Pro-
tection of Human Rights and Fun-
damental Freedoms (ECHR), Art. 3

1957 United Nations Standard Minimum
Rules for the Treatment of Prison-
ers

1966 International Covenant on Civil
and Political Rights (ICCPR), Art. 7

1966 Optional Protocol to the Interna-
tional Covenant on Civil and Politi-
cal Rights

1969 American Convention on Human
Rights, Art. 5

1979 United Nations Code of Conduct
for Law Enforcement Officials

1981 African (Banjul) Charter on Hu-
man and People’s Rights, Art. 5

1982 Principles of Medical Ethics Rel-

evant to the Role of Health Person-
nel, Particularly Physicians, in the
Protection of Prisoners and Detain-
ees against Torture and Other Cruel,
Inhuman or Degrading Treatment
or Punishment

1984 United Nations Convention against
Torture and Other Cruel, Inhuman
or Degrading Treatment or Punish-
ment (CAT)

1985 United Nations Special Rapporteur
on Torture and other Cruel, Inhu-
man or Degrading Treatment or
Punishment

1985 Inter-American Convention to Pre-
vent and Punish Torture

1987 European Convention for the Pre-
vention of Torture and Inhuman
or Degrading Treatment or Punish-
ment (ECPT) establishing the Euro-
pean Committee for the Prevention
of Torture (CPT)

1990 United Nations Rules for the Pro-
tection of Juveniles Deprived of
their Liberty

1992 Inter-American Convention to Pre-
vent and Punish Torture

1994 Inter-American Convention on
Forced Disappearance of Persons

1998 Statute of the International Crimi-
nal Court

2002 Optional Protocol to the UN Con-
vention against Torture and Other
Cruel, Inhuman or Degrading
Treatment or Punishment (OP-CAT)
establishing the Sub-Committee for
the Prevention of Torture (SPT)

2006 International Convention for the
Protection of All Persons from En-
forced Disappearances (CPED)
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SELECTED ACTIVITIES

ACTIVITY I: § ) 1
TORTURING TERRORISTS?

Part I: Introduction

Terrorism and the torture of (suspected) ter-
rorists and perpetrators of crimes sparked a
heated debate, particularly after the events of
11 September 2001. Many people have voiced
both their opinions and concerns, yet in dif-
ferent ways.

Through the proposed discussion, an attempt
could be made to identify arguments for and
against the questions posed. Analyse them
within the human rights principles framework,
and discuss various other related issues.

Type of activity: discussion

Discussion question:

Is it acceptable to torture (suspected) crime
perpetrators or terrorists in order to save other
people’s lives?

Part II:

General Information on the Discussion

Aims and objectives:

« opinion shaping, opinion sharing and de-
fending;

e acquisition of knowledge and raising
awareness of how a democratic society
should deal with torture-related issues;

e demonstrating that human rights and
rule-of-law provisions and norms can be a
helpful framework for understanding com-
plicated dilemmas.

Target group: young adults, adults

Group size: 10-12

Time: 90-120 min

Preparation:
o Collect recent local and international
newspaper clippings, articles and photos,

and prepare and copy a collection of the
international and regional human rights
standards on the prohibition of torture;

o Ask the participants to bring a topic-relat-
ed item themselves;

« Alternatively, review the judgement in the
German case of Wolfgang Daschner.

Material: coloured cards, copies of the mate-
rial prepared, board or paper, markers

Skills involved:

» building argumentative and critical skills;
» communication skills;

» conflict management skills.

Discussion rules:

Before the discussion starts, ask the partici-

pants to design their own rules and make sure

that the whole group agrees and accepts the

proposed rules.

Post the rules visibly and consult them only

when problems arise.

The facilitator has to make sure that the fol-

lowing two rules are included in the list the

participants elaborate:

1. Only one person at a time should be speak-
ing.

2. The group has to invent a sign through
which to express disagreement or dissatis-
faction in a respectful way.

Part III: Specific Information

on the Discussion

Introduction of the topic:

As an introduction to the topic, please present
in short the prepared newspaper clippings, con-
tradictory statements by public officials, human
rights documents and provisions connected with
terrorism and the prohibition of torture, etc.
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Divide the group into two and make sure that
the groups examine and develop the argu-
ments for or against in view of the universal
human rights principles, moral and ethical
considerations, etc.

Discussion process:

The discussion process has to be chaired with
respect and sensibility. No participant should
ever be given the feeling that her/his argu-
ments or attitudes are inappropriate or foolish.
Ask the participants to arrange the topic-relat-
ed items they brought to the room.

Give time (45 min.) for smaller group work
and formulating arguments.

Start the discussion by asking the participants
to present their arguments and post them on
the left (against) or the right (for) side of a
line through the room. Ask whether all agree
with the position of the proposed arguments
and try to bring the group to discuss the dif-
ferences in approach, the understanding and
rationale of their positions.

(plan 45 min. to 60 min.)

Feedback:

After the discussion is over, please distribute
to all participants a red and a green card, for
example, and ask them to write down both
their positive and negative feelings about the
content and the organisation of the discussion.
Finally, read the cards out loud and give time
for reflection. As an alternative, participants
might pin the cards on the wall or pin board.

Methodological hints:

» Always keep and make use, if needed, of a
5 minutes time-out (cooling down) option
when the debate is heated and runs the
risk of getting out of control;

o Give time for silent reflection when confu-
sion or anger builds up;

« Try to summarise, clarify and mitigate
arguments and do not take sides openly.

Tips for variation:

If you want to give more structure to the

contents of the discussion you can give the

participants a handout called “The Ladder of

Torture”

o Someone has planted a bomb and admits it.
We must torture to save lives.

» Someone is suspected of planting a bomb.
We must torture to find out more.

« Someone is close to someone suspected of
planting a bomb. We must torture the friend/
relative to find out the bomber’s plans.

« Someone reports someone else who shares
the same political views as the bomber. We
must torture that political ally to find out
about others who support him.

o Someone has refused to tell the police
where a suspect is. This person must be
tortured to make sure others don’t dare do
the same thing.

If you use this handout, it first leads to the
questions of where to draw the line - when, if
ever, could torture be justified?

(Source: Flowers, Nancy; et al. 2000. The Hu-
man Rights Education Handbook. Effective
Practices for Learning, Action and Change.)

Part IV: Follow-up
Related Rights/areas of further exploration:
right to life, death penalty, human security

ACTIVITY II: § Lz

POSTERS AGAINST TORTURE

Part I: Introduction

Different forms of torture and other cruel,
inhuman and degrading treatment and pun-
ishment are not always clearly evident. Nev-
ertheless, most people have very clear notions
of what can be regarded as cruel, inhuman or
degrading treatment.



Through this activity, the participants will be
encouraged to try to translate their knowledge
into action .

Type of activity: creative

Part II: General Information on the Activity

Aims and objectives:

« developing creative and innovative ap-
proaches to complex problems;

« illustrating the complexity of the topic.

Target group: young adults, adults

Group size: 10-20 in groups of 4 or 5

Time: 120 min.

Preparation:

o Collect pictures and texts on the topic;

« Collect and prepare copies of the relevant
international and regional human rights
standards on the prohibition of torture.

Material: Flip chart or paper, markers, shock-
ing photos and stories of torture victims, etc.

Skills involved:
« creative thinking;
« realisation of creative ideas.

Part III: Specific Information on the Activity
Introduction of the topic:

To warm up, ask the participants to share
their thoughts, ideas and opinions on torture
in a brainstorming session. Record the most
interesting answers on a flipchart or board.

Activity process:
Split the group into smaller groups (4-5 mem-
bers max.) and spread the collected material
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on a large table or on the floor. Allow for
enough time to review the pictures and pho-
tographs and read the texts.

Give a large chart of paper to each group and
ask the participants to create posters against
torture and other cruel, inhuman and degrad-
ing treatment by choosing from the given ma-
terial or by creating their own pictures and/or
texts.

Use the last 45 minutes for presenting the
posters to the plenary group. Ask the partici-
pants not only to interpret their work but also
to tell about their thoughts and feelings while
creating the posters.

Feedback:

Ask the participants one by one to character-
ise their experience with the exercise in one
word or one phrase.

For a second round, you can ask them what
they liked best and whether there was any-
thing about the exercise they found disturb-
ing.

Methodological hints:

Depending on the group you work with you
should be very careful about exhibiting shock-
ing details of torture photos or reports!

Part IV: Follow-up

Invite Amnesty International or other experi-
enced local activists to share their experiences
and eventually start a new group/campaign.

Related rights/areas of further exploration:
right to life, death penalty, human security
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FREEDOM
FROM POVERTY

REDUCTION OF INEQUALITIES
SUSTAINABLE LIVELIHOODS
ACCESS TO RESOURCES
PARTICIPATION

DECENT STANDARD OF LIVING

» Everyone [...] has the right to social security and is entitled to realisation
[...] of the economic, social and cultural rights indispensable for his dig-
nity and free development of his personality.«

» Everyone has the right to work [...].«

» Everyone has the right to a standard of living adequate for the health and
well being of himself and of his family, including food, clothing, housing
and medical care and necessary social services |[...].«

» Everyone has the right to education. [...].«

Art. 22, 23, 25, 26 of the Universal Declaration of Human Rights. 1948.
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ILLUSTRATION STORY

“Dying of hunger in a land of surplus”

When the crops failed and there was no work,
the villagers of Mundiar began searching for
food in the jungle. They didn’t find any. In-
stead, they found grass. And so for most of
the summer, the village’s 60 households got
by eating sama - a fodder normally given to
cattle. But humans are not supposed to eat
grass, and soon, the villagers, their cheeks
increasingly sunken, got weaker. They com-
plained of constipation and lethargy. Finally,
they started dying.

One villager, Murari, watched his entire fam-
ily slowly succumb. First his father, Ganpat,
died, followed by his wife Bordi. Four days
later, he lost his daughter.

Across this remote part of north India - once
covered in dense green forest but now made
barren by drought - it is the same story. Over
the past two months, more than 40 mem-
bers of the tribal Sahariya community have
starved to death. Some 60 million surplus
tons of grain are currently sitting in govern-
ment warehouses. This is, by any standards,
a large food mountain. Unfortunately, none
of them reached Mundiar or any of the other
more remote interior villages in south-east-
ern Rajasthan [...].

Officially, nobody starves in India. Under a
public distribution system, villagers who sink
below the poverty line are entitled to ration
cards, which allow them to buy subsidised
grain from government shops. But in Bhoyal,
as elsewhere, the system has collapsed. The
local sarpanch [village head] handed out all
the ration cards to cronies and members of
his own caste, the villagers said. He also
scratched out the names of widows entitled
to government pensions. The government
shop-owners, meanwhile, refuse to sell the

cheap grain to the “untouchable” Sahariyas.
Instead, they get rid of it on the black mar-
ket. When the Sahariyas started dying, the
shop-owners filled in their ration cards in an
attempt to try to conceal their scam.

The levels of malnutrition in India - a coun-
try of 1 billion-plus people - are among the
highest in the world. About one half of all
Indian children are malnourished, while
nearly 50% of Indian women suffer from
anemia. And yet, most of the grain on In-
dia’s vast food mountain is either thrown
away or eaten by rats.

It is those at the bottom of India’s hierarchi-
cal caste system that suffer most. The tribal
communities, who account for 30% of Baran
district’s population, are also the victims of
historical injustice. Before independence in
1947, the Sahariyas eked out a living by hunt-
ing and growing a few crops. After independ-
ence, officials drove them out of the jungle and
confiscated their land. The Sahariyas were
forced to seek jobs as agricultural labourers.
When the crops failed this summer, they had
no work and therefore nothing to eat.

“Politicians are not interested in us”, one

woman, Nabbo, 50, said as she prepared her
evening meal of chapattis made from sama -
wild grass seed.

(Source: Luke Harding. 2002. Dying of hun-
ger in a land of surplus. Caste and corruption
connive to keep food from India’s poor.)

{4
Discussion questions e @
1. What are the deprivations and vulnera-

bilities experienced by the poor in Baran?
Articulate these as “violations of the hu-
man rights to ...”.

2. What does this experience evoke in you
and what do you think needs to be done?



3. Compare/contrast the situation of pov-
erty in Baran with what the poor in your
country/context experience. What are the
images of poverty in your experience?

4. Do you see any connection between in-
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creasing poverty and human security?
Do you think that treating people in ways
such as those described in the illustration
story can have an effect on human secu-
rity? If yes, what kind of effects?

NEED TO KNOW OI2

1. INTRODUCTION

Although poverty has been seen as a histori-
cal phenomenon, the forms in which it mani-
fests itself today are becoming increasingly
complex. This complexity is a result of many
factors, including the changing nature of rela-
tionships between humans, the relationship
between society and factors and processes of
production, and the outlook of governments
and international institutions like the World
Bank, the International Monetary Fund, or
the United Nations on various dimensions of
poverty.

The concept of poverty has evolved over
time. Poverty, which used to be seen as in-
come-related only, is now viewed as a multi-
dimensional concept that derives from and
is closely linked to politics, geography, his-
tory, culture and societal specificities. In
developing countries, poverty is pervasive
and is characterised by hunger, lack of land
and livelihood resources, inefficient redis-
tribution policies, unemployment, illiteracy,
epidemics, lack of health services and safe
water. In developed countries, poverty man-
ifests itself in the form of social exclusion,
in rising unemployment and low wages. In

both cases, poverty exists because of lack of
equity, equality, human security and peace.

Poverty means having no access to the oppor-
tunities the world can offer. The poor are not
able to change their situation as they are denied
that chance due to a lack of political freedom,
the inability to participate in decision-making
processes, lack of personal security, inability
to participate in the life of a community and
threats to sustainable and intergenerational
equity. Poverty is the denial of economic, so-
cial and political power and resources. It is
this denial that keeps the poor poor.

Poverty and Human Security

Poverty, leading to grave food and social
insecurities, is a direct infringement of
human security. It not only threatens the
existence of a great number of people
but it adds to their vulnerability to vio-
lence, mistreatment and social, political
and economic voicelessness.

Amartya Sen emphasises the need to
strive for global equity and human
security: “The urgent tasks include
conceptual clarification as well as pro-
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motion of public discussion, in addition
to identifying concrete projects for action
related to institutional change for pro-
moting equity and for the safeguarding
of basic human security. A better under-
standing of conflicts and values has to
be integrated with investigation of the
demands of health, education, poverty
removal and the reduction of gender in-
equality and insecurity.”

(Source: Human Security Commission.
2001. Report on the Second Meeting of
the Commission on Human Security, 16-
17 December 2001.)

Poverty is both a state of deprivation and
of vulnerability. The resultant growing
inequality and discrimination between
nations and within nations violates the
rights of the poor to live in security and
with dignity.

2. DEFINITION AND DESCRIPTION

Defining Poverty

OF THE ISSUE

There are various definitions of poverty and
its manifestations:

From the income perspective, a person
is poor if, and only if, their income level
is below the defined poverty line. Many
countries have adopted income poverty
lines to monitor the progress in reducing
the incidence of poverty. The cut-off pover-
ty line is defined in terms of having enough
income for a specified amount of food.

According to the UNDP Human Develop-
ment Report (HDR) 1997, “poverty means
that opportunities and choices most basic
to human development are denied - to lead
a long, healthy, creative life and to enjoy a
decent standard of living, freedom, dignity,

self-respect and the respect of others.” The
Multidimensional Poverty Index (UNDP,
Human Development Report 2010) uses indi-
cators to identify the various dimensions of
poverty like poor health and nutrition, low
education and skills, inadequate livelihoods,
bad housing conditions, social exclusion and
alack of participation. The Multidimensional
Poverty Index complements monetary-based
methods with a broader approach and re-
placed the Human Poverty Index which had
been published since 1997.

From a human rights perspective, the
United Nations Office of the High Com-
missioner for Human Rights views pov-
erty as “a human condition characterised
by the sustained or chronic deprivation of
the resources, capabilities, choices, security
and power necessary for the enjoyment of
an adequate standard of living and other
fundamental civil, cultural, economic,
political and social rights.” In the Draft
Guidelines: A Human Rights Approach
to Poverty Reduction Strategies by the
Office of the High Commissioner for Hu-
man Rights, 2002, poverty is viewed as an
“extreme form of deprivation”. The Report
suggests that only those capability failures
should count as poverty which are deemed
to be basic in some order of priority. While
these may differ from one society to an-
other, the common set of needs considered
basic in most societies includes the need of
being adequately nourished, avoiding pre-
ventable morbidity and premature mortali-
ty, being adequately sheltered, having basic
education, being able to ensure the security
of the person, having equitable access to
justice, being able to appear in public with-
out shame, being able to earn a livelihood
and taking part in the life of a community.

Debates on how to index and measure pov-
erty persist, but the complexity of human life



means that poverty will always remain in
search of a definition. Vulnerability and dep-
rivation, being essentially subjective, cannot
be narrowed to a rigid framework that is uni-
versally applicable.

o)
Dimensions of Poverty OP

The phenomenon of poverty is understood
and articulated differently depending on the
specific economic, social, cultural and politi-
cal context. Going a step forward, we shall
now try to relate the words included in defi-
nitions of poverty (e.g. justice, vulnerability,
dignity, security, opportunities, etc.) to real-
life issues. This helps explain the different
dimensions of poverty:

Livelihoods: Denial of access to land, for-
ests, water - e.g. in rural areas, state forest
laws do not allow indigenous people to col-
lect food and fodder that rightfully belong to
them. In the urban context, the city wants
rural migrants for their labour, but does not
take responsibility for their shelter, health and
educational needs, pushing them further into
vulnerability and insecurity. Racism and dis-
crimination based on ethnicity have also been
critical factors for denying communities and
groups access to natural resources vital for
their livelihoods and therefore their human
right to live in dignity.

®& Right to Work

Non-Discrimination

Basic needs: Denial of food, education,
healthy living and housing - e.g. the com-
mercialisation of water, electricity, school and
hospital services pushes the prices of essential
services beyond the reach of the poor, forcing
them to sell their meagre assets and live below
the basic needs of people. This robs them of
the right to living in dignity.

®& Right to Health

Right to Education
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Justice: Denial of justice per se or timely jus-
tice - e.g. the poor in many countries cannot
access the judicial system due to the high
costs associated with it. Young people from
slums, ethnic, or religious minorities are the
first to be rounded up as easy suspects for
crimes, or women who seek intervention by
the police in matters of domestic violence are
disregarded on the pretext of the issue being
a private matter. Sometimes, due to pressure
from the state and powerful lobbies, courts
are seen to delay judicial matters relating to
workers’ compensation or the rehabilitation of
displaced people, which costs the poor their
livelihoods.
®& Rule of Law and Fair Trial

Non-Discrimination

Human Rights of Women

Organisation: Denial of the right to organise,
assume power and to resist injustice - e.g.
poverty interferes with the freedom of work-
ers to organise themselves for better working
conditions.

®& Right to Work

Participation: Denial of the right to participate
in and influence decisions that affect life - e.g.
growing collusion of political and corporate
interests usurps the space of citizens to effec-
tively participate in public matters such as the
provision of basic services. Illiteracy and lack
of information due to displacement deny refu-
gees the right to determine their future. Most
Roma, due to their migratory nature, are of-
ten not even listed on electoral registers and
therefore cannot vote.
®& Right to Asylum

Minority Rights

Human dignity: Denial of the right to live a
life in respect and dignity - e.g. in rural areas,
caste, ethnic and other minority groups who
form a large part of the landless or marginal
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landowners are forced to compromise their
dignity for earning meagre wages. Children,
instead of being at school, are forced into
exploitative labour such as waste recycling,
leather tanning or agriculture.
®& Human Rights of the Child

Right to Work

Groups Vulnerable to Poverty _®"_’D
Though poverty is a widespread phenom-
enon and affects people all over the world, it
is particularly acute for women, children and
persons with disabilities:

The feminisation of poverty has become a
significant problem in countries with econo-
mies in transition due to the increase in male
migration, unemployment, and due to the
proliferation of household export-oriented
economies that are underpaid for their labour.
Most female labour is undocumented and un-
paid. Women are preferred to men as work-
ers in many sectors of economy as they are
seen as a “docile workforce”. In many com-
munities, women do not possess and do not
have control over land, water, property and
other resources and face social and cultural
barriers in realising their human rights.

®& Human Rights of Women

Poverty denies children the opportunity to
fulfil their potential as human beings and
makes them vulnerable to violence, traf-
ficking, exploitation and abuse. Higher in-
fant and child mortality is often caused by
malnutrition; high child/adult ratios are an
additional cause for income poverty. With
the rapid rise of urbanisation, the number
of children living on the streets is increas-
ing. According to UNICEF, in 2010 68 million
children of primary school age did not attend
school and fall easy prey to different forms of
exploitation. Furthermore, an estimated 150
million children (aged 5-14) are engaged in
child labour. Moreover, increasing commer-

cialisation of education and health services
deprives children of their basic constitutional
rights in many countries.

®& Human Rights of the Child

Persons with disabilities are among the poor-
est people in developing countries. Poverty
can cause disabilities and may also lead to
secondary disabilities for persons already af-
fected by disabilities, as a result of poor living
conditions, lack of food or water and poor ac-
cess to health care. The UNDP estimates that
there are 650 million people with disabilities
around the globe and that 80% of them live
in developing countries, often in extreme pov-
erty and social exclusion. According to these
figures, only a very small ratio of adults with
disabilities today has paid employment.

Why Poverty Persists E)!_P

Governments of the highly developed Western
countries, which control the governance of
the world economy, are content to tolerate and
maintain trade and financial structures which
concentrate wealth in the industrialised world
and exclude the poorest countries and people
from a share in global prosperity, resulting in
inequality among nations of the North and
South. Interestingly enough, both within de-
veloped and developing countries, there is a
widening gap between the rich and the poor.

The Structural Adjustment Programmes
(SAPs) of the World Bank and the stabilisa-
tion packages of the International Monetary
Fund came with the promise of generating
expanded opportunities of employment, in-
come, wealth and economic development by
integrating national economies into a global
economic system. SAPs that seek to eradicate
poverty through fiscal discipline without ad-
dressing the inequalities in the distributive
systems may intensify poverty, as countries
spend money paying off debts, thereby how-



ever neglecting expenditure on basic services
like health, education and shelter.

Some economic trends that can be described
as “neo-liberal globalisation” put emphasis
on production for exports to the detriment of
the rights of people to fulfil their own needs
and earn a livelihood with dignity. The roll-
back of the state from its welfare responsibili-
ties of health, education, food and shelter and
the absence of safety nets impact specifically
the poor. Inflation, contraction of employment
and erosion of real wages brought out by lib-
eralisation and privatisation of assets also af-
fect the poor.

The UNDP Human Development Report 2010
points out that rapid economic growth in
already rich countries of Western Europe,
North America and Oceania and consistent
slow growth in Africa contributed to the in-
crease in global inequality in the second
half of the 20th century. Even in times of
the financial crisis the gap between devel-
oped and developing countries widened. The
richest country today, Liechtenstein, is now
3 times richer than the richest country 1970,
the United States. The poorest country Zim-
babwe is now 25% poorer than the poorest
country 1970 (also Zimbabwe).

Today, a quarter of the world’s people live in
severe poverty confined to the margins of so-
ciety. According to the UNDP Human Devel-
opment Report 2010, an estimated 1.44 billion
people survive on less than the equivalent of
$1.25 a day. Consequently, the examination
of developments in this process also leads to
highly alarming data, such as the prediction
that in case the present policies are kept, the
goal to reduce child mortality will be missed
and the goal to ensure primary education will
not be met, leaving 47 million children out of
school by 2015. While there has been progress
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as far as access to safe drinking water and the
provision of basic vaccinations are concerned,
some goals, like the achievement of literacy,
still lack proper implementation. According
to the Human Development Report 2005, 800
million people remain illiterate worldwide.
Another issue to be considered remains the
pledge to combat child mortality, a chal-
lenge highlighted by the 2005 Human Devel-
opment Report according to which in 2002
every three seconds a child less than 5 years
of age died. The most recent Child Mortality
Report (2010) estimates show that nearly 8.1
million children under age five died in 2009
- or more than 22.000 children a day. More
needs to be done, for example, in the fight
against HIV/AIDS, and the policy of some of
the worst-affected countries to deny and ne-
glect the topic or even emphasise stereotypes
will certainly not add to the achievement of
the relevant Millennium Development Goals.

3. INTERCULTURAL

PERSPECTIVES AND
CONTROVERSIAL ISSUES

Relative Poverty and Absolute Poverty
Relative Poverty means that a person or
group of people is poor in relation to others or
in relation to what is considered to be a fair
standard of living/level of consumption in a
particular society. Absolute Poverty means
that people are poor in relation to what is
held to be the standard of minimum require-
ment. An individual who is categorised as
absolutely poor by American standards may
be considered relatively poor, say, in the Af-
rican context.

Social Exclusion

Social Exclusion is often used synonymous-
ly with “relative poverty”, but the concepts
are not identical. Social exclusion may lead
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to poverty and at the same time, social ex-
clusion may be the outcome of poverty.

€195
Discussion questions

e Does a larger population automatically
translate into more poverty?
It is commonly believed, that high popula-
tion growth in least developed and develop-
ing countries is responsible for widespread
poverty in these nations. This argument is ad-
vocated by the respective governments from
the South and the North to divert attention
from the central issues that are the root causes
of poverty in these regions. These issues are
the continued extraction and exploitation of
natural resources by commercial interests of
the developed countries resulting in the disen-
franchisement of rights of communities over
resources; lack of allocation of funds to ba-
sic amenities such as education, health and
water, the provision of which could substan-
tially reduce the mortality and disease rates of
women and children; and increasing conflicts
and wars over gaining control over resources,
causing political, social and economic insta-
bility. The argument that a large number of
poor people stands in the way of the progress
of a nation is not valid, as it is actually the
redistribution policies of many governments,
which are responsible for allocating the gains

of development in a just manner. Similarly, the
notion that the poor are responsible for con-
suming natural resources and for environmen-
tal degradation is disputable, as it is actually
the rich that have higher levels of consumption
than the poor.

e Wil sustainable development lead to pov-
erty reduction?

Poverty pushes the poor to choose unsustain-
able ways of living. The absence of sanitation
facilities and disposal systems, for instance, as
well as lack of fuel may make the poor resort
to practices that contribute to environmental
degradation. Only if developed countries de-
cide to respect the commitments they have
been making to the world such as to reduce
greenhouse gas emissions, to bring in energy
efficiency standards and to pay transaction
taxes for movement of capital across borders,
sustainable development can be achieved, re-
sulting in a substantial reduction of poverty.

e [s it possible to finance poverty eradication?
Yes it is. The additional cost of achieving basic
social services for all in developing countries
is estimated at about US $40 billion a year,
which is approximately 5.6 % of the US defence
budget for 2012. Most of these resources can
also come from restructuring existing spend-
ing by national governments and multilateral
banks (World Bank, Asian Development Bank
and others) and other aid agencies.

Financing poverty eradication would be much
easier if international institutions like the
World Bank, International Monetary Fund, and
the governments of the OECD countries actu-
ally decided to write off existing debts against
concrete commitments by governments in or-
der to channel funds into poverty eradication
based on local social requirements.

The estimated costs would be further reduced
if respective states decided to undertake radi-
cal reforms in the area of redistribution of



wealth and resources and if they decided to
give developmental spending priority over
defence expenditures.

4. IMPLEMENTATION
AND MONITORING

During the UN Millennium Assembly session
in 2000, heads of states and governments
acknowledged their collective responsibility
to uphold the principles of human dignity,
equality and equity at the global level. They
set eight goals for development and poverty
eradication to be achieved by 2015. These
include: to eradicate extreme poverty and
hunger, achieve universal primary education,
promote gender equality and empower wom-
en, reduce child mortality, improve maternal
health, ensure environmental sustainability
and develop a global partnership for develop-
ment.

The UN Millennium

Development Goals

Goal 1: Eradicate extreme poverty and
hunger

Achieve universal primary edu-
cation

Promote gender equality and
empower women

Reduce child mortality

Improve maternal health
Combat HIV/AIDS, Malaria and
other diseases

Ensure environmental sustain-
ability

Develop a global partnership for
development

Goal 2:
Goal 3:
Goal 4:
Goal 5:
Goal 6:
Goal 7:

Goal 8:

Globalisation and its controversial implica-
tions are generating new forms of poverty.
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Moreover, these new forms are manifested in
societies that are at different levels of socio-
political and economic development, com-
prising people of different faiths, beliefs and
cultures. For example, the impact of globali-
sation on Africa is quite unlike that on India
mainly due to the different socio-political and
economic conditions in Africa as compared
to India. These distinct differences between
cultures and geographic regions have also
had an impact on how people have perceived
threats emerging from impoverishment and
social marginalisation.

The critical issue, therefore, is to further de-
velop the framework that monitors these
different forms of poverty at the global and
local levels and also to empower people to
strengthen their resistance and struggle
against exploitative forces.

The UN Charter and the Universal Declara-
tion of Human Rights sought to provide the
moral framework for constructing a new sys-
tem of rights and obligations, placing highest
emphasis on guaranteeing human dignity,
peace and human security for all people in
the period after World War I1.

It is the holistic approach to human rights
that enables a response to the multi-dimen-
sional nature of poverty. This approach goes
beyond charity, recognising that freedom
from poverty is only possible when the poor
are empowered through human rights edu-
cation. It affirms that the poor have legal en-
titlements and that state and non-state actors
have legal obligations to fulfil. While indi-
vidual states have the main responsibility for
realising the human rights of their citizens,
other states and non-state actors also have
an obligation to contribute to and support
this process. This is of utmost importance
for establishing equitable, just and non-pro-
tectionist systems of multilateral trade, an
adequate flow of financial assistance, and
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for ensuring that the poor have a stake in
the development process in this globalising
world.

These values find expression in political state-
ments such as the Rio Declaration, Agenda
21, the Copenhagen Declaration, the Beijing
Platform for Action and the Habitat Agenda,
designed by states as an international devel-
opmental architecture to eradicate poverty
and make an indispensable requirement for
sustainable development.

Treaty Bodies Monitoring Poverty _GD!_P
The monitoring bodies examine the state
reports at regular intervals, may accept
complaints, and make observations and rec-
ommendations to states, economic institu-
tions, UN agencies and others to take steps to
improve their human rights record, including
poverty alleviation.

The Concluding Observations on various
state party reports by the Committee on
Economic, Social and Cultural Rights show
that lack of clarity of the status of the Inter-
national Covenant on Economic, Social and
Cultural Rights (ICESCR) in domestic law,
lack of enforcement of laws based on inter-
national human rights commitments and
lack of information on the treaty instrument
are impeding factors. Reports observe that
debt burden, the absence of disaggregated
data, widespread corruption in state authori-
ties, military regimes undermining judiciary,
and entrenched conservative religious influ-
ences imposing discrimination get in the way
of implementing poverty reduction strate-
gies.

Though the number of countries which have
ratified the ICCPR and ICESCR has increased
dramatically since 1990, there is a huge gap
between commitments, policy intentions
and actual implementation. The lack of po-

litical will of governments, conflicting com-
mitments made on international platforms
like the WTO (e.g. TRIPS which could result
in increasing the costs of medicines to satisfy
corporate greed, and thus denying individu-
als their basic human right to a healthy life
and living in dignity) and inadequate re-
source allocation for realising various com-
mitments are major threats.

Special Rapporteurs and _®°’_P

Independent Experts

The United Nations Commission on Human
Rights (which has been replaced by the Hu-
man Rights Council in 2006) has appointed
two Independent Experts - one has the man-
date to report to a special working group on
the implementation of the right to develop-
ment (Resolution 1998/72) while the other has
the responsibility for investigating and mak-
ing recommendations regarding the effect ex-
treme poverty has on human rights (Resolution
1998/25). The Independent Expert on Human
Rights and Extreme Poverty evaluates the
measures taken at the national and interna-
tional levels to promote the full enjoyment of
human rights by people living in extreme pov-
erty, examines the obstacles encountered and
the progress made by women and men living
in extreme poverty, and also makes recommen-
dations and proposals in the sphere of techni-
cal assistance and other areas for the reduction
and eventual elimination of poverty.

In her 2001 Report to the Commission on Hu-
man Rights on human rights and extreme
poverty the Independent Expert presented
essential findings on how the situation of the
poor can be changed. To fulfil those require-
ments, human rights education is necessary
to empower the poor and help them change
their living conditions. The human rights
education process promotes and enhances
critical analysis of all the circumstances and



realities that confront the poor. It provides
appropriate knowledge, skills and capaci-
ties to deal with the forces that keep them
poor. It enables the building of organisations
and the creation of self-help networks so
that they can claim and pursue the progres-
sive realisation of all human rights and fully
eradicate poverty. In her 2004 report the In-
dependent Expert pointed out that “the total
world military budget for 2003 alone would
cover the cost of building all the schools that
Africa needs for young people aged from 0 to
18 years and pay their teachers for 15 years”.
In her report of 2010 the Independent Expert
Magdalena Septlveda Carmona presented
her recommendations on how to improve the
draft guiding principles on extreme poverty
and human rights, which were originally
drafted by the Sub-Commission on the Pro-
tection and Promotion of Human Rights in
2006.

Development and Poverty Eradication

Goal: To halve, by the year 2015, the pro-

portion of the world’s population whose

income is less than one dollar a day and

the proportion of people who suffer from

hunger.

Strategies for Moving Forward:

Income poverty

e Ensuring support for country-led eco-
nomic and social initiatives that focus
on poverty reduction;

e Strengthening capabilities to provide
basic social services;

e Assisting capacity-building for pov-
erty assessment, monitoring and
planning.

Hunger
¢ Taking stock of actions taken since the
1996 World Food Summit and propos-
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ing new plans at the national and inter-
national levels to achieve hunger goals;

e Ensuring that food, agricultural trade
and overall trade policies are conducive
to fostering food security for all through
a fair and just world trade system;

e Continuing to give priority to small
farmers, and supporting their efforts
to promote environmental awareness
and low-cost simple technologies.

(Source: United Nations General As-

sembly. 2001. Road map towards the

implementation of the United Nations

Millennium Declaration.)

Progress on poverty reduction is still being
made, despite significant setbacks due to the
2008-2009 and still ongoing economic down-
turn, and food and energy crises. The devel-
oping world as a whole remains on track to
achieve the poverty reduction target by 2015.
Though progress has been made, it is uneven.
And without a major push forward, many of
the Millennium Development Goals targets
are likely to be missed in most regions. Old
and new challenges threaten to further slow
down progress in some areas or even undo
successes achieved so far.

The most severe impact of climate change
is being felt by vulnerable populations who
have contributed least to the problem. The
risk of death or disability and economic loss
due to natural disasters is increasing glo-
bally and is concentrated in poorer countries.
Armed conflict remains a major threat to hu-
man security and to hard-won Millennium
Development Goals gains. Large populations
of refugees remain in camps with limited op-
portunities to improve their lives. In 2009, 42
million people had been displaced by conflict
or persecution, four fifths of them in develop-
ing countries.
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gish on all fronts - from education to access
to political decision-making.

(Source: United Nations. 2010. The Millennium
Development Goals Report 2010.)

Gender equality and the empowerment of
women are at the heart of the MDGs and are
preconditions for overcoming poverty, hun-
ger and disease. But progress has been slug-

GOOD TO KNOW

There is a consensus emerging based on the
experience of peoples’ movements and the
work of NGOs and aid agencies that, for devel-
opment to reach the poor, some fundamental
steps which involve land reforms, ownership
and control of livelihoods and resources by the
poor, literacy and education, health, shelter
and nutrition need to be taken. Offering hybrid
cows instead of land to the landless, exclusive
loans for buying land for agriculture without
addressing other infrastructural needs in a sit-
uation where crops are dependent on irrigation,
providing flexible schools for child labourers
rather than ensuring their full attendance at
school are approaches that have not worked.
They have only perpetuated poverty. The main
issues are political will and redistribution.

Effective poverty eradication is successful
when it takes place at the local, decentralised
levels. It is only when the poor participate
as subjects and not as objects of the devel-
opment process, that it becomes possible to
generate human development with equity.

Common and specific lessons learnt

from local, national and international

experiences in the area of poverty re-

duction:

e Poverty is a social, cultural and politi-
cal issue as much as an economic one.

Political and economic empowerment
of the poor is the means to eradicate
poverty.

The right to information and human
rights education enables the margin-
alised to become aware of their hu-
man rights and this can lead to their
taking action.

Building organisations of the people
enhances their collective strength,
whereby they can claim their human
rights. Through empowerment the
poor can assert their right to resourc-
es and enhance their dignity and self-
respect.

Ensuring work at liveable wages and
access to livelihood resources remains
a key to poverty reduction.

Reduction in poverty should be ac-
companied by reduction in inequality.
Priority must be placed on eliminat-
ing all forms of discrimination against
women as well as racism and discrim-
ination based on ethnicity, social sta-
tus, etc.

Greater spending on education, health,
housing, water, sanitation and afford-
able provision of food reduces poverty.
The state and its agencies have a sig-
nificant role in poverty reduction es-
pecially in the era of globalisation.



e Greater accountability of international
and domestic developmental and fi-
nancial institutions would result in en-
suring fair and just economic growth.

e Many of the countries of the world are
not in a position to eradicate poverty
immediately. Their own efforts need
to be supported and complemented
by international assistance and coop-
eration.

e Debt write-offs have a direct relationship
to poverty reduction. If debt write-offs
were tied to investments in education,
health and other sectors they would
contribute to poverty reduction.

e War and strife increase poverty. Ef-
forts to eradicate poverty without en-
suring conditions of real peace and
security are bound to fail.

The Poor are Bankable

The Grameen Bank, Bangladesh, started as a
small village credit society in Jobra in 1976.
By 20009, it had reached out to 7.9 million bor-
rowers, 97% of whom were women. With
2.562 branches, it provides services in over
83.000 villages.

The Grameen Bank attempts to mobilise
the poor and move them forward primarily
through local capital accumulation and as-
set creation. Its purposes are to extend bank-
ing facilities to poor men and women in
rural Bangladesh, eliminate the exploitation
by money lenders, create opportunities for
self-employment for unutilised and underu-
tilised human resources, organise the disad-
vantaged people in way they understand and
ensure self-reliant, social-economic develop-
ment through mutual support.

1. GOOD PRACTICES
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By focusing on those who have been consid-
ered the greatest credit risks, the bank has
established the fact that the poor are credit-
worthy. The bank addresses both the double
burden of gender and poverty which poor
women face. The Grameen Bank has been
able to initiate significant changes in the pat-
terns of ownership of means of production
and circumstances of production in rural ar-
eas. These changes are significant, not sim-
ply because they were able to move the poor
above the poverty line, but also because, with
sensitive support, they released a great deal
of creativity in villages. The Grameen Bank
process is attempted in other neighbouring
countries, too. 90% of the bank are owned by
the poor, 10% by the government.

Freedom from Hunger

Food First, based in California, USA, is com-
mitted to eliminating the injustices that
cause hunger. It believes that all people have
the basic right to feed themselves and that
they must have real democratic control over
the resources needed to sustain themselves
and their families. The organisation works
to awaken people to the possibility and their
own power to bring about social change by
undertaking research, analysis, education
and advocacy in order to explode myths
and expose root causes, identify obstacles
to change and address ways to remove them,
evaluate and publicise successful and prom-
ising alternatives.

Economic Justice

Freedom from Debt Coalition (FDC), based
in the Philippines, works for human develop-
ment and focuses on equity (including gen-
der equality), economic rights and justice,
equitable and sustainable growth, pressing
governments towards their proper role and
fighting for beneficial global economic rela-
tions among nations. The FDC supports the
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worldwide campaign to cancel the debts of
the poorest countries of the world. The Coali-
tion has taken up several other issues includ-
ing food security, public spending, and the
impact of economic policies on women. Its
advocacy work integrates major tasks in pop-
ular education and public information, mass
mobilisation, policy research and analysis,
alliance building and provincial networking.

Cotonou Agreement

The Cotonou Agreement is the most compre-
hensive partnership agreement between de-
veloping countries and the European Union.
Since 2000, it has been the framework for the
EU’s relations with 79 countries from Africa,
the Caribbean and the Pacific (ACP). Article
54 of the Agreement addresses food security
exclusively and thus recognises the important
role it plays in assuring human security and
human well-being. The agreement also dem-
onstrates the evolving grid of priorities in the
current EU development assistance policies
in relation to enhancing human security. The
first revision of the Cotonou Agreement took
place in 2005 and prepared the ground for
the 2007-2013 financial framework of devel-
opment assistance. Negotiations for a second
revision were concluded in 2010. The official
signature ceremony took place in Ouaga-
dougou, Burkina Faso, on 23 June 2010.

The European Anti-Poverty Network

The European Anti Poverty Network (EAPN)
is an independent network of non-governmen-
tal organisations (NGOs) and groups involved
in the fight against poverty and social exclu-
sion in the member states of the European Un-
ion, established in 1990. At present, EAPN is a
network of 26 national networks of voluntary
organisations and 23 European organisations.
The members of EAPN are involved in a vari-
ety of activities aimed at combating poverty
and social exclusion including education and

training activities, service provision and ac-
tivities aimed at the participation and empow-
erment of people experiencing poverty and
social exclusion. The members of EAPN aim
to put the fight against poverty high on the
agenda of the EU and to ensure cooperation
at EU level aimed at the eradication of poverty
and social exclusion. Additionally, EAPN has
consultative status with the Council of Europe
and is a founding member of the Platform of
European Social NGOs.

International Council on Social Welfare
The International Council on Social Welfare
(ICSW) is a global non-governmental or-
ganisation which represents a wide range of
national and international member organisa-
tions that seek to advance social welfare, so-
cial development and social justice. ICSW’s
basic mission is to promote forms of social
and economic development which aim to
reduce poverty, hardship and vulnerability
throughout the world, especially amongst
disadvantaged people. It strives for recog-
nition and protection of fundamental rights
to food, shelter, education, health care and
security. It seeks also to advance equality of
opportunity, freedom of self-expression and
access to human services. It seeks implemen-
tation of these proposals by governments, in-
ternational organisations, non-governmental
agencies and others. It does so in cooperation
with its network of members and with a wide
range of other organisations at local, national
and international levels. ICSW’s Global Con-
ference is held every two years and covers a
wide range of social development and social
welfare issues (recent venues include France
2008 and Hong Kong 2010). A Global Civil So-
ciety Forum is convened every year in New
York immediately before the meeting of the
UN Commission for Social Development. It is
addressed by leading governmental and civil
society experts from around the world.



The UN World Food Programme

The World Food Programme is the UN organ-
isation fighting against hunger in the world.
For example in 2010 it gave assistance to more
than 109 million people in 75 countries. This
was done in emergency relief and in other
programmes, for example helping communi-
ties building better futures after immediate
relief has ended and long-term solutions have
not yet started. The goal is to help people suf-
fering from hunger, which were around 925
million people in 2010.

2. TRENDS

Progress towards Millennium Development
Goals - Are countries on track?

Many countries have made significant
progress but others, generally the poorest
countries, seem unlikely to achieve the goals.
The analysis of four of the eight millennium
goals - child mortality, school enrolment,
gender parity in education as well as access
to water and sanitation - led to the following
findings in the 2005 UN Development Report:
50 countries, out of which 24 were in Sub-
Saharan Africa, with a population of at least
900 million went backwards instead of for-
wards with regard to at least one Millennium
Development Goal. Even worse, another 65
countries would not meet even one Millenni-
um Development Goal until after 2040. This
affects primarily, but not exclusively, their
1.2 billion inhabitants.

(Source: United Nations Development Pro-
gramme (UNDP). 2005. Humman Development
Report 20085.)

The world’s average Human Development
Index (HDI) has increased 18% since 1990,
reflecting large aggregate improvements in
life expectancy, school enrolment, literacy
and income. Almost all countries have ben-
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efited from this progress. Based on data from
1970-2010, of 135 countries that combined
have 92% of the world’s population, only 3
(the Democratic Republic of the Congo, Zam-
bia and Zimbabwe) have a lower HDI today
than in 1970. Overall, poor countries are
catching up with rich countries. This con-
vergence paints a far more optimistic picture
than a perspective limited to trends in income,
where divergence has continued. But not all
countries have seen rapid progress; those
experiencing the slowest progress are coun-
tries in Sub-Saharan Africa struck by the HIV
epidemic, and countries in the former Soviet
Union suffering increased adult mortality.
(Source: United Nations Development Pro-
gramme (UNDP). 2010. Human Development
Report 2010.)

(Source: United Nations Development Pro-
gramme (UNDP). 2005. Human Development
Report 2005.)
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Europe 2020 Initiative

Concretely, the European Union has set five
ambitious objectives - on employment, in-
novation, education, social inclusion and
climate/energy - to be reached by 2020. Es-
pecially, to reduce the share of early school
leavers to 10% from the current 15% and in-
crease the share of the population aged 30-
34 having completed tertiary education from
31% to atleast 40% and to reduce the number
of Europeans living below national poverty
lines by 25%, lifting 20 million people out
of poverty. Each member state will adopt its
own national targets in each of these areas.
Concrete actions at EU and national levels
will underpin the strategy.

3. CHRONOLOGY

Freedom from poverty —

Main provisions and activities

1948 Universal Declaration of Human
Rights, Art. 22, 23, 25, 26
European Social Charter (ratifica-
tions by April 2012: 13)
Convention on the Elimination of
All Forms of Racial Discrimina-
tion, Art. 5 (ratifications by April
2012: 174)

International Covenant on Eco-
nomic, Social and Cultural Rights,
Art. 6,7,9, 11, 12, 13 (ratifications
by April 2012: 160)

Convention on the Elimination of
All Forms of Discrimination against
Women, Art. 10, 11, 12, 13, 14 (rat-
ifications by April 2012: 186)

1961

1965

1966

1979

1981

1988

1989

1992

1996

1998

2000

2005

2010

African Charter on Human and
Peoples’ Rights, Art. 14-17, 20-22
(ratifications by April 2012: 53)
Additional Protocol of San Salvador
on Economic, Social and Cultural
Rights to the American Convention
on Human Rights (ratifications by
April 2012: 15)

Convention on the Rights of the
Child, Art. 27 (ratifications by April
2012: 193)

International Day for the Eradica-
tion of Poverty, October 17, is of-
ficially recognised by the United
Nations. The first commemora-
tion took place in Paris in 1987.
Revised European Social Charter
(gradually replacing the initial
1961 treaty; ratifications by April
2012: 30)

Appointment of the Independent
Expert on Human Rights and Ex-
treme Poverty

Adoption of Millennium Develop-
ment Goals by the UN General As-
sembly

World Summit “Outcome Docu-
ment” reiterates commitment to
the Millennium Development Goals
and to the eradication of poverty
(UN Doc. A/RES/60/1, paras. 17,
19, 47)

Millennium Development Goals
2010 Review Summit: Adoption of
a global action plan to achieve the
MDGs by 2015
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SELECTED ACTIVITIES

ACTIVITY I: § ) 1

“THE WORLD IN A VILLAGE”

Part I: Introduction

The exercise deals with inequality and dep-
rivation faced by the poor in the context of
international human rights instruments.

Part II: General Information

Type of activity: Exercise

Aims and objectives: Sensitising the partici-
pants to the issues of inequality in the global
distribution of wealth and resources. The ex-
ercise helps young people to reflect on their
own status in relation to poverty and the ful-
filment of their human rights. It gives them
an opportunity to realise the urgent need for
changing the inequalities and injustices ex-
perienced by the poor and setting priorities
in order to ensure development for all.
Target group: Children and young people
Group size: 20-25

Time: 90 minutes

Preparation: Make enough copies of the ac-
tivity sheets for the number of people partici-
pating in the exercise.

Material: Photocopies of the worksheets (as
attached), colour pencils/markers

Skills involved: Analytical skills, discussion
and reflective skills

Part III: Specific Information on the Activity
Instructions:

Distribute the worksheets to the participants.
Then ask them to implement the instructions
on their worksheets as you read them out:

L. Ask the participants to imagine that the
entire world (7 billion) had shrunk into a
representative village consisting of just ten
villagers.

1. In the first row, draw a circle round the
figure that represents you in the line of the
world’s richest person (the first figure) to
the world’s poorest (the tenth).

2. 50% of the world’s population (five of the
villagers) would be malnourished, hungry
or starved. Cross out the last five bowls in
the second row.

3. Eight of them would be living in substand-
ard housing (80% of the world’s popula-
tion). These include slum dwellers, the
homeless and displaced, and refugees.
Strike out the last eight houses.

4. Seven would be unable to read, i.e. 70%
of all the people in this world cannot read.
Put your thumbprint on the last seven
books in the fourth row.

5. One person would have 60% of the total
wealth in the world - that leaves the other
nine to share the remaining 40%. Cross
out the first six piles of money in the fifth
row and mark the first person in the first
row with a large 6.

6. Only 1% of the people in the world own a
computer (one tenth of the first computer
on this scale). In the sixth row, paint the
nose of the first man at the computer red.

7. 1% of the world’s population has access to
higher education. Draw a circle round the
tassel of the first graduate in the seventh row,
to represent just one tenth of this drawing.

8. Look at this sheet again and see if you
want to revise your rating for yourself.
Draw two circles round your new rating.

II. Now ask the participants to listen to these

statements:

e If you have food for the next meal at home,
clothes, a roof over your head and a place
to sleep, you are among the top three of
the wealthiest people.
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e And if you (or your parents, in case you are
a minor) have money in the bank, some in
your wallet and some loose change in the
dish at home, then you qualify to repre-
sent the richest person on our scale.

III. Give the most recent statistics on edu-
cation, health, water, sanitation and military
expenditure, etc. from the most recent Hu-
man Development Report of the UNDP and/
or World Development Report of World Bank,
for a country or group of countries, depend-
ing on the participants’ profiles.

IV. Feedback:

The group is encouraged to discuss what

they feel about the various statistics that

have been placed before them. The exercise
can explore

e the contradictions that the data high-
lights;

o, o, :
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e whether their own reality is like or unlike
the statistics;

e the connection of this data with the reali-
sation and/or violation of various human
rights in relation to poverty;

e the goals and priorities that they would
like to set for development and why.

Practical hints:

While the participants are doing the exercise

individually, encourage them to share their

point of view with others. The role of the fa-
cilitator is to provide data and facilitate dis-
cussion.

Part IV: Follow-up

The participants could be encouraged to
make a plan for doing human rights educa-
tion activities based on the above activity to
sensitise their peers.
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(Source: Adapted from: Abhivyakti - Media for Development.
Available at: www.abhivyakti.org.in.)



ACTIVITY II:
ACTION CAMPAIGN

Part I: Introduction

The widespread nature of poverty may seem
overwhelming and people may feel they have
no role in its eradication. This activity devel-
ops an action campaign on a local issue relat-
ing to poverty.

Part II: General Information

Type of activity: Creative action

Aims and objectives: Raising awareness for
poverty in the participants’ immediate con-
text; developing connections between the im-
mediate manifestations and causes of poverty
as a whole; identifying actions - what the
participants can do in relation to a particular
poverty situation.

Target group: Adults, young adults

Group size: 20 persons or fewer in working
groups comprising 4-5 members

Time: 150 minutes

Preparation: Flip chart, markers, paints,
crayons, pens, felt pens, poster paper, and
pictures of people living in poverty. Down-
load case studies from the internet from
some of the sites suggested in the section on
good practices in this module that highlight
different human rights violations. For exam-
ple, governments that hand over to the mul-
tinational corporations the right to privatise
basic services or rights over land, forests,
lakes, for example to carry out commercial
farming or fishing. From “Voices of the Poor”
(www.worldbank.org) or any other informa-
tion source select some quotations by poor
persons on their own situation.

Skills involved: Analytical skills, articula-
tion skills, empathy - putting oneself in the
shoes of the poor.
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Part III: Specific Information on the Activity

Instruction:

® Begin by reading out a few of the selected
quotations that reflect the voices of the
poor from different situations.

e Encourage the participants to mention the
individuals/groups/communities from their
contexts that live in absolute or relative pov-
erty or face social exclusion. Through con-
sensus let the groups identify the cases they
would like to pursue in the exercise. Divide
the participants so that each working group
has 4-5 members.

e The volunteer reporting the particular pov-
erty case takes on the role of being one
of the poor, while other members of the
group seek to talk to him/her, thus explor-
ing various dimensions (social/political/
economic/cultural/environmental) of the
person’s/community’s life.

e The group members then list the issues/
dimensions of poverty, the immediate
causes and structural causes and iden-
tify who and what has a bearing on the
situation. The group relates this to the
appropriate articles from human rights
treaties.

e Now ask all of the groups to develop a hu-
man rights campaign for addressing the
issues faced by this group and propose
viable immediate and long-term actions.
The group can then prepare a pamphlet/
poster/any form of campaign material to
convince the rest of the group to join the
campaign.

Feedback:

Other participants have the opportunity to

clarify, seek information on why joining the

campaign is important. The exercise provides

a life context for addressing myths, miscon-
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ceptions, and biases. The facilitator uses the
opportunity to make facts known about pov-
erty/globalisation, to summarise the insights
in relation to micro-macro linkages of poverty
and encourage creative ideas on how to pro-
ceed from there.
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ANTI-RACISM AND
NON-DISCRIMINATION

THE RIGHT TO NON-DISCRIMINATION
RACISM AND XENOPHOBIA
INTOLERANCE AND PREJUDICES

» Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.]... ]«

Article 2, Universal Declaration of Human Rights. 1948.
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ILLUSTRATION STORY

In 1960, the grandstand of an important
sporting ground in Toowoomba, Queensland,
Australia, was named the “E.S. ‘Nigger’ Brown
Stand”, in honour of a well-known sporting
and civic personality, Mr. E.S. Brown. The
racist, offending word “nigger” (hereinafter
referred to as “the offending term”) appears
on a large sign on the stand. Mr. Brown, who
died in 1972, was of white Anglo-Saxon ex-
traction and acquired the offending term as
his nickname. The offending term is also re-
peated orally in public announcements relat-
ing to facilities at the ground and in match
commentaries.

In 1999, Mr. H., an Australian of Aboriginal
origin requested the trustees of the sports
ground to remove the offending term, which
he found objectionable and offensive. After
considering the views of numerous members
of the community who had no objection to
the use of the offending term on the stand,
the trustees advised the petitioner that no
further action would be taken. In a public
meeting chaired by a prominent member of
the local indigenous community, and attend-
ed by a cross-section of the local Aboriginal
community, the mayor and the chair of the
sports ground trust passed a resolution “that
the name ‘E.S. Nigger Brown’ remain on the
stand in honour of a great sportsman and that
in the interest of the spirit of reconciliation, ra-
ctally derogative or offensive terms will not be
used or displayed in future”.

The petitioner brought a federal court action,
on the basis that the trustees’ failure to re-
move the offending term violated the federal
Racial Discrimination Act 1975. He sought
removal of the offending term from the
grandstand and an apology from the trustees.
The Federal Court dismissed the petitioner’s

application. The Court considered that the
petitioner had not demonstrated that the de-
cision was an act “reasonably likely in all the
circumstances to offend, insult, humiliate or
intimidate an indigenous Australian or in-
digenous Australians generally”. Finally, the
Court considered that the Act did not protect
the “personal sensitivities of individuals”, as
it considered to be the case here, but rather
“render[ed] acts against individuals unlawful
only where those acts involve treating the in-
dividual differently and less advantageously
than other persons who do not share the mem-
bership of the complainant’s racial, national
or ethnic group”.

In 2002, the High Court of Australia refused
the petitioner’s application.

In an individual complaint to the United Na-
tions Committee on the Elimination of Racial
Discrimination (CERD), the petitioner con-
tended that the term was “the most racially
offensive, or one of the most racially offensive,
words in the English language”. Accordingly,
he and his family were offended by its use
at the ground and are unable to attend func-
tions at what is the area’s most important
football venue. He argued that whatever may
have been the position in 1960, contemporary
display and use of the offending term was
“extremely offensive, especially to the Aborigi-
nal people, and fell within the definition of ra-
cial discrimination in Article 1” of the United
Nations Convention on the Elimination of All
Forms of Racial Discrimination (ICERD). He
argued that any state party to the Convention
had an obligation to amend laws having the
effect of perpetuating racial discrimination,
and to undertake to combat prejudices lead-
ing to racial discrimination. The use of words
such as the offending term in a very public



way provided the term with formal sanction
or approval, and might perpetuate racism
and reinforce prejudices leading to racial dis-
crimination. The petitioner therefore sought
the removal of the offending term from the
sign and an apology, as well as changes to
Australian law to provide an effective remedy
against racially-offensive signs.

In its communication No. 26/2002 the Com-
mittee (CERD) considered that the “use and
maintenance of the offending term can at
present time be considered offensive and in-
sulting, even if for an extended period it may
not have necessarily been so regarded.” Fur-
thermore, it considered that “the memory of a
distinguished sportsperson may be honoured
in ways other than by maintaining and dis-
playing a public sign considered to be racially
offensive. The Committee recommends that
the state party take the necessary measures to
secure the removal of the offending term from
the sign in question, and to inform the Com-
mittee of such action it takes in this respect.”

(Source: United Nations Committee on the

ANTI-RACISM AND NON-DISCRIMINATION

Elimination of Racial Discrimination (CERD).
Communication No. 26/2002, CERD/C/62/
D/26/2002 of 14 April 2003.)

()

Discussion questions e @ .

1. What is the message of the story?

2. Which human rights have been violated?

3. What did Mr. H. do to defend his rights?

4. Why did the national courts not follow his
consideration?

5. Why did the local community not support
him?

6. Why did the Committee follow the peti-
tioner’s consideration?

7. Are stereotypes or prejudices towards a
particular group of people included and if
so, which?

8. Have you heard of similar incidents in your
country? What can you do about it?

9. Which constructs do racists use for justify-

ing their attitudes and behaviour? Which

arguments might be suitable for counter-
ing racist attitudes?

How is non-discrimination linked to the

freedom of expression?

10.

NEED TO KNOW &2

1. NON-DISCRIMINATION -
THE ENDLESS AND ONGOING
STRUGGLE FOR EQUALITY

Think of one single person you know who
has never been subject to any form of dis-
crimination in their whole life. You’ll see you
will not find anyone!

The principle that all human beings have
equal rights and should be treated equally is
a cornerstone of the concept of human rights

and derives from the inherent and equal hu-
man dignity of every individual. As a com-
mon standard of achievement for all peoples
and all nations, the Universal Declaration of
Human Rights sets out the basic principles of
equality and non-discrimination regarding
the enjoyment of human rights and funda-
mental freedoms, prohibiting ‘distinction of
any kind such as race, colour, sex, language,
religion, political or other opinion, national or
social origin, property, birth or other status”.
But this natural right to equality has never
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been fully provided to all human beings, nei-
ther in the past nor in the present.
Discrimination in one or the other form has
always been a problem since the beginning
of humankind. Discrimination has occurred
against indigenous people and minorities eve-
rywhere, from the forests of Ecuador to the is-
lands of Japan, against the Aborigines, Roma,
Jews and persons with dark skin. It happens
to migrants, refugees and asylum-seekers. It
occurs against children who are harassed or
abused, against women treated as less valu-
able human beings, against people infected
with HIV/AIDS and against those with physi-
cal or psychological impairments or because
of their sexual identity. It is even found in our
language, through which we sometimes in-
tentionally or unintentionally demarcate our-
selves from others. Discrimination appears
in so many forms, and it can be presumed
that everyone has been affected by it to vary-
ing extents. Therefore, consciousness of this
issue is essential in order to deal with it ef-
fectively. The root cause for discrimination is
the false feeling of superiority to any other
person, and discrimination is the expression
of such an imagined superiority.

This module concentrates on some of the
gravest and most devastating forms of dis-
crimination, namely racism, racist dis-
crimination and the related attitudes of
xenophobia and intolerance.

In the history of mankind human beings have
again and again been classified according
to the artificially created category of “race”,
together with the wrong assumption of the
existence of “superior races” and “inferior
races”. Charles Darwin’s theories of evolution
and survival of the fittest, for example, have
been wrongly used to “scientifically” justify
notions of “racial superiority”. Forms of dis-
crimination and racism have been manifested
in the Indian caste system as well as in the
ancient Greek and Chinese conceptions of cul-

tural superiority. Racism in the medieval times
was dominated by the persecution of Jews all
over the world. The Spanish colonial rule,
especially of the 16™ and 17 century, firstly
introduced a racist caste society in the “New
World” (the South-American continent), where
“blood purity” became a supreme principle.
Victims of this system were Native Ameri-
cans and deported and enslaved persons from
Africa. Other colonial powers adopted these
structures and made them the basis for their
own colonial societies. In the “New World”,
the derogatory term “negro” was a synonym
for an enslaved member of an “inferior race”,
in contrast to the white “master race”. At the
end of the 18" century and the beginning of
the 19™ century, the ideology of racism grew
into another dimension. After the American
Civil War, African Americans were terrorised
by the Ku Klux Klan in the Southern states.
Although the Fourteenth Amendment to the
US Constitution guaranteed equal protection
under the law to all citizens, institutionalised
segregation (“separate but equal” doctrine)
was upheld until the late 1960s. The 20™ cen-
tury saw very extreme forms of racism: the
racist hatred of the Nazi regime in Europe
resulted in the genocide of European Jews;
the institutionalised racist discrimination
of South Africa’s Apartheid system, or the
genocides in Ex-Yugoslavia and Rwanda.
Today, as a consequence of these crimes
against humanity, the prohibition of discrim-
ination is established in many international
treaties and constitutes an important element
in the legislation of a variety of nations. Nev-
ertheless, discrimination based on colour,
ethnicity, as well as religion, gender, sexual
identity or other forms of discrimination are
still one of the most frequently occurring hu-
man rights violations throughout the world.
®& Human Rights of Women

Religious Freedoms

Minority Rights



Discrimination and Human Security

One of the major purposes of human
security is to provide the conditions for
people to exercise and expand their op-
portunities, choices and capabilities free
of insecurity. Discrimination based on ei-
ther ground obstructs people from equal-
ly exercising their rights and choices and
not only results in economic and social
insecurity but also disastrously affects
the self-respect, self-determination and
the human dignity of the discriminated
human being. Racism, racist discrimi-
nation and other violations of rights of
persons belonging to vulnerable groups,
minorities or immigrants can also be a
cause for serious conflicts, and seriously
disturb international peace and security.
The recognition of the inherent dignity
and of equal rights of all members of the
human family, as stated already in the
Preamble of the Universal Declaration
of Human Rights, is the foundation of
freedom, justice and peace in the world.
Therefore, overcoming de facto inequali-
ties based on categories such as “race”,
gender, disability, ethnic identity, reli-
gion, sexual identity, language or any
other social condition must be of highest
priority on the Human Security agenda.

o)
2. DEFINITION AND OP
DESCRIPTION OF THE ISSUE

Racism and racist discrimination constitute
gross violations of, and obstacles to, the full
enjoyment of all human rights and deny the
self-evident truth that all human beings are
born free and equal in dignity and rights.

There are various technical terms such as
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racism, xenophobia, prejudice and intoler-
ance. Discrimination implies elements of all
of these phenomena.

To begin with, it is very important to distin-
guish two major aspects of discrimination:

Attitude or Action: There is a significant differ-
ence between beliefs and personal opinions on
the one hand, and the concrete manifestations
and actions, which are motivated by those at-
titudes and beliefs on the other hand. The first
notion concerns the mind of each individual,
whereas the latter involves actions which also
affect others. In practice, however, racist or
xenophobic attitudes and beliefs mostly lead
to actions that negatively affect others, i.e.
insults, verbal abuses, humiliations or even
physical attacks and violence, and differential
treatment impairing the exercise of rights and
freedoms. These kinds of actions can be char-
acterised as discrimination, which under cer-
tain conditions can be sanctioned by law.
®& Freedom of Expression

Perpetrators of Discrimination - States or
Individuals: A second important area to be
considered is that of the offender or actor. Tra-
ditionally, the international human rights pro-
tection system and the legal mechanisms for
non-discrimination likewise are dominated
by the idea of ensuring individuals protection
from state interference. Therefore, the main
actors (positively and negatively) have always
been states, whereas discrimination between
individuals has been more or less left un-
regulated. This perception has changed only
recently, influenced by new developments
in the international fight against racism and
discrimination, leading to a more holistic un-
derstanding of discrimination and taking into
account that many discriminatory incidents
are caused by private, non-state actors.

An example is the widespread attitude of pri-
vate landlords not willing to let apartments
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to migrants, refugees or persons with dark
skin. The incorporation of anti-discrimina-
tion regulations into the private sector, how-
ever, still creates a lot of controversy. In this
regard cornerstones were laid by the Anti-
Racism and Anti-Discrimination Directives of
the European Community, obliging member
states to effectively combat discrimination
in the private sector, concerning the labour
market and access to goods and services.
®& Implementation and Monitoring

ol
Racist Discrimination OP

Discrimination in general, considered as any
distinction, exclusion, restriction or prefer-
ence aimed at the denial or refusal of equal
rights and their protection, is the denial of
the principle of equality and an assault on
human dignity. Depending on the reasons for
this differential treatment, we speak about
racist discrimination or discrimination on the
grounds of ethnicity, colour, gender, disabil-
ity, religion, sexual identity, etc.

It is crucial to know that not every distinction
can automatically be defined as discrimina-
tion in the sense of a human rights abuse. As
long as the distinction is based on reasonable
and objective criteria, it may be justifiable.
For example, in almost all states police or
military jobs or employment with other pub-
lic institutions is restricted to nationals of the
respective states, which does not constitute
discrimination.

The problem is how to define “reasonable cri-
teria”. What does it really mean and can these
criteria be identical in different societies?
These ambiguities may explain why the prin-
ciple of equal treatment is one of the most con-
troversial human rights principles, as equality
before the law does not always mean equality
in fact or as a result. Education in the native
language is an example of such a gap, because
treating every student equally in legal terms
would hinder schools to offer special mother

tongue language classes, which in any case
would mean unequal treatment of those stu-
dents without good command of the language
of instruction. Provisions such as mother
tongue language classes are desired, not dis-
criminatory and necessary in order to fully
promote the cultural education of all students,
including those belonging to minorities.

The International Convention on the Elimi-
nation of All Forms of Racial Discrimination
(ICERD) of 1965 provides for a very compre-
hensive legal definition of racist discrimina-
tion, which has been used as basis for many
other definitions and instruments involving
discrimination: Article 1 of the Convention
states that “in this Convention, the term ‘ra-
cial discrimination’ shall mean any distinc-
tion, exclusion, restriction or preference based
on race, colour, descent, or national or ethnic
origin which has the purpose or effect of nulli-
fying or impairing the recognition, enjoyment
or exercise, on an equal footing, of human
rights and fundamental freedoms in the po-
litical, economic, social, cultural or any other
field of public life”.

®& Implementation and Monitoring

Three elements of discrimination:

In general, we can identify three ele-

ments which jointly constitute discrimi-

nation and which are common to all

forms of discrimination:

1. actions, i.e. distinctions, exclusions,
restrictions or preferences; based on

2. categorisations such as ethnicity, col-
our, descent, national origin, gender,
age, disability, etc.; with the

3. purpose and/or consequences of pre-
venting victims from exercising and/
or fully enjoying their human rights
and fundamental freedoms.
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“You do not take a person who for years has been hobbled by
chains and liberate him, bring him up to the starting line of a
race and then say, “You’re free to compete with all the others”,
and still justly believe that you have been completely fair. Thus

it is not enough just to open the gates of opportunity. All our
citizens must have the ability to walk through those gates. |[...]

We seek not [...] just equality as a right and a theory but
equality as a fact and equality as a result.”
Lyndon B. Johnson. 1965.

Subsequently, a distinction has to be made
between direct discrimination and indirect
discrimination. Direct discrimination means
that a person is treated less favourably than
another in a comparable situation. Indirect
discrimination means that an apparently neu-
tral provision or practice de facto disadvantag-
es one person/group compared to others.

Further important characteristics of discrimi-
nation: In most cases a dominant group dis-
criminates against a less powerful or numerous
one. Domination can either occur in terms of
numbers (majority vs. minority) or power (i.e.
“upper class” vs. “lower class”), in which case
the minority can also dominate and discrimi-
nate against the majority, as was the case of
the Apartheid regime in South Africa. Through
domination one group treats another group as
inferior and denies that group fundamental hu-
man rights. This means that discrimination is
a denial of human dignity and equal rights for
those discriminated against.

Another interesting aspect is that of positive
discrimination or “affirmative action”, as it is
also called, a term originally coming from the
United States of America. It describes tempo-
rary special governmental measures which

aim at reaching de facto equality and over-
coming institutional forms of discrimination.
Institutionalised discrimination refers to es-
tablished laws, policies and customs, which
systematically result in inequalities and dis-
crimination within a society, organisation
or institution. Affirmative action measures
have always been highly controversial be-
cause temporarily it means again favouring
a certain group over another one, in order
to compensate for past inequalities and thus
giving the target groups - e.g. women, eth-
nic minorities, etc. - equal opportunities in
the present to enjoy all their fundamental
freedoms, especially in the field of educa-
tion, employment and business. With a view
to ensuring full equality in practice, specific
measures (positive action) are maintained or
adopted only for a limited time period, until
equality is reached. Therefore, this kind of
preferential treatment cannot be considered
as discrimination but be seen as a measure
of combating discrimination.
A
Discussion questions e @ .
e Does prohibition of discrimination mean
equal treatment only?
« What about the notion of equal opportu-
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nities, which might mean treating people
in equal situations unequally in order to
compensate for unequal treatment in the
past?

« What kind of action (hindering or favour-
ing) is justifiable?

Racism CQO’?
Racism causes damage by isolating and
hurting people and dividing communities.
Both active racism and passive acceptance
of racist-based injustice or privilege disrupt
the mental health and psychological func-
tioning of both victims and perpetrators.
The causes and consequences of racism and
related intolerance and the means for their
perpetuation are complex, involving legal
vulnerability and discrimination, economic
and educational disadvantage, social and
political marginalisation, and psychological
victimisation. Racism and discrimination
have long-term effects on health, victims
show intense stress-syndromes, and psycho-
somatic as well as auto-aggressive illnesses
are common.

Interestingly, there does not exist any uni-
versally accepted definition of racism, as
there are many different views on its exact
meaning and scope. Racist theories involve
the wrong assumption of the existence of so-
called distinct “human races” (which is sci-
entifically false) and the wrong assumption
that ethnic groups are inherently superior or
inferior, thus implying that some would be
entitled to dominate or eliminate others. Ac-
cording to UNESCO, “racism includes racist
ideologies, prejudiced attitudes, discrimina-
tory behaviour, structural arrangements and
institutionalised practices resulting in racial
inequality as well as the fallacious notion
that discriminatory relations between groups
are morally and scientifically justifiable; it
is reflected in discriminatory provisions in
legislation or regulations and discriminatory

practices as well as in anti-social beliefs and
acts; it hinders the development of its vic-
tims, perverts those who practice it, divides
nations internally, impedes international co-
operation and gives rise to political tensions
between peoples; it is contrary to the funda-
mental principles of international law and,
consequently, seriously disturbs international
peace and security”.

Racism exists at different levels - depending

on the power used and the relation between

the victim and the perpetrator:

o personal level (one’s attitudes, values, be-
liefs),

o interpersonal level (behaviour towards
others),

o cultural level (values and norms of social
conduct),

o institutional level (laws, customs, tradi-
tions and practices).
The former Apartheid regime of South Afri-
ca, which systematically segregated Blacks
from Whites, is an appalling case of institu-
tionalised racism and racist discrimination.

Today “race” is seen as a social construct.
In fact, the term “race” itself is racist, as it
presupposes and upholds the false belief of
the existence of different “races”.

Racists today put more emphasis on cultural
differences than on biological characteristics,
so that one could speak of a newly evolved
“cultural racism”, which most probably is the
better description for most of the actual at-
titudes of today’s racists.

Even racism as a way of thinking might be
harmful, but without expression or other
manifestation, racist ideas and racist ways
of thinking which only exist in the racists’
minds cannot be sanctioned by law. Only
when these prejudices and thoughts lead to
discriminatory policies, social customs, hate
speech or separation of groups, we can talk



of punishable discriminatory or racist actions
or discrimination.
®& Freedom of expression

Racist violence is a particular grave example
of the impact of racism, constituting specific
acts of violence or harassment carried out
against an individual or group on the basis of
colour, descent or national/ethnic origin. The
construct of a group of persons as a threat is
an essential part of the social and political
environment in which acts of violence based
on hatred occur.

During the last decades of fighting racism
and racist discrimination a broader under-
standing of the term racism has been de-
veloped, including the realisation that all
societies in the world are affected and hin-
dered by it. The international community has
undertaken to determine the basic causes of
racism and to call for the reforms necessary
to prevent conflicts rooted in racism or rac-
ist discrimination. Unfortunately, in spite of
all attempts to abolish policies and practices
based on those phenomena, these theories
and practices are still in existence or are even
gaining ground or taking new forms, such as
“ethnic-cleansing” which the world became
witness during the conflicts in Ex-Yugosla-
via, Darfur or Rwanda.

ANTI-RACISM AND NON-DISCRIMINATION

Anti-Semitism @!_P

Anti-Semitism has been widespread in his-
tory and continues to exist up to the present
day. This hatred and often violent form of
hostility against Jews seen as a distinct re-
ligious or ethnic group, today is as alive as
ever, sometimes hidden and expressed in a
covert manner.

At the beginning of the 20" century, with the
rise of fascism, anti-Semitism became part
of its ideology. During the Holocaust perpe-
trated by the Nazi regime, six million Jews
were systematically killed only because of
their being Jewish. Today attacks on Jewish
communities and heritage are not rare and
a considerable number of neo-Nazi groups
openly express their anti-Semitic views. An-
ti-Semitism which is a particular form of rac-
ism is not only part of the neo-Nazi ideology,
but is widespread in the entire population.
Furthermore, the growing number of web-
sites and literature glorifying and dissemi-
nating Nazi propaganda contributes to these
worrying worldwide developments.

Since several years there is again an increase
in anti-Semitism, which is rhetorically and
physically manifested by a growing number
of incidents, i.e. discrimination, hate speech
and hate crime.

“[...] racism, racial discrimination, xenophobia and
related intolerance, [...] constitute serious violations of and
obstacles to the full enjoyment of all human rights
and deny the self-evident truth that all human beings are born free
and equal in dignity and rights, [...].”

Declaration of the World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance. 2001.
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Xenophobia _GDL

Xenophobia is described as morbid fear of
foreigners or foreign countries, and also char-
acterises attitudes, prejudices and behaviour
that reject, exclude and often vilify persons,
based on the perception that they are outsid-
ers or foreigners to the community, society or
national identity. In other words, xenophobia
is a feeling based on non-rational images and
ideas, which leads to a simplistic “good and
bad” scenario.

Xenophobia is again an attitude and/or be-
lief. Therefore only manifestations of xeno-
phobia such as discriminatory behaviour
are sanctioned by national and internation-
al law.

The distinction between racism and xeno-
phobia is not of legal importance, and the
effects of racist or xenophobic behaviour
and acts on the victims is always the same.
It robs people of their potential and oppor-
tunities to pursue their plans and dreams, it
deeply damages their self-esteem and self-
confidence, and in millions of cases, it has
even cost them their lives. Racism and racist
discrimination has a particular devastating
impact on children, because witnessing or
being victims of racism cause severe feel-
ings of fear and disturbance. Racism leads
to fears that crack children’s confidence in
themselves and others. Racist tones, words
and stereotypes are able to enter their minds
and become part of how they think about
themselves.

During a U.N. Panel Discussion in New
York discussing the impact of racism
on children, a woman from Congo told
the audience that the first time she
experienced racism was at birth, when
the nurse at the hospital refused to
assist in the difficult delivery because

her mother was from a different part of
the country than the nurse. When she
grew up she learned very fast, that her
background - ethnicity, the language she
spoke, and the region where she lived -
influenced every aspect of her life. This
made her feel useless, insecure and
incapable already from the beginning of
her childhood on.

Related phenomena: @!?
Intolerance and Prejudice

The Penn State University declares in its poli-
cy statement that intolerance is “an attitude,
feeling or belief wherein an individual shows
contempt for other individuals or groups based
on characteristics such as race, colour, nation-
al origin, gender, sexual orientation or politi-
cal or religious belief”.

The classic definition of prejudice is that
given by the famous Harvard psychologist
Gordon Allport: “[...] prejudice is an antipa-
thy based on faulty and inflexible generali-
zation; it may be felt or expressed; it may be
directed toward a group or an individual of
that group”.

Both attitudes are likely to be a motivation
for any kind of discriminatory actions. Gen-
erally speaking, intolerance and prejudice
are often seen as the foundation and starting
point for other, more “specified”, attitude or
behaviour such as racism or xenophobia.
The notion of ethnic prejudice has only re-
cently been developed, describing antipathy
based on a wrong assumption of the cultural
supremacy of a particular group in relation
to another one. In the European context, for
example, it is exemplified by anti-Turkish,
anti-Polish or anti-Russian prejudices. As it
typically attacks the cultural/religious char-
acteristics (real or imagined) of a particular
group, some similarities to the recent under-



standing of racism as “cultural racism” can
be seen.
Prejudice and intolerance are usually hard
to address or fight because they are acquired
over time. Furthermore, the notion “toler-
ance” is controversial, as it might imply a
wrong feeling of superiority in tolerating the
existence of others but not really welcoming
or respecting them and their equal rights.
On the other hand, it is important to know
that intolerance and intolerant behaviour
shouldn’t be tolerated or endured. Intoler-
ance should be confronted with civil courage,
which means tackling intolerant behaviour
with all appropriate means.
{4
Discussion questions e @ :
o Who can decide on the limits of tolerance?
o Are there any norms or standards already
created to distinguish between tolerance
and intolerance and if not, can they be cre-
ated at all?
» Are there regional or cultural differences in
the perception of such norms?

Limits and standards developed under inter-
national human rights law could constitute
such a minimum level below which societies
and their individuals fall into intolerance and
the violation of human rights.

®& Implementation and Monitoring

It is commonly agreed upon that racists
are not born as such, but they develop,
and therefore a primary cause of racism
and xenophobia is ignorance. On the oc-
casion of the International Day for the
Elimination of Racial Discrimination on
21 March 2011, UN Secretary-General
Ban Ki-moon said the following: “/[...]
Overcoming racism compels us to address
public policies and private attitudes that
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perpetuate it. On this International Day, I
call on Member States, international and
non-governmental organizations, the me-
dia, civil society and all individuals |...]
to work together against racism whenever
and wherever it occurs.”

3. INTERCULTURAL

RES
PERSPECTIVES AND

CONTROVERSIAL ISSUES

Racism and racist discrimination is a con-
tinuous problem manifested in a variety of
ways in every country in the world. Although
racism, racist discrimination or conceit of
superiority is spontaneously linked with dis-
crimination by whites against non-whites,
there is no society that can claim to be free
from any form of racism.

There are numerous examples in the Asian
region. The Koreans in Japan, for example,
have no right to hold public positions, only
because of their Korean ethnic origin. Until
recently, the Chinese minority in Indonesia
could not celebrate their traditional Chinese
New Year publicly. The United Nations Hu-
man Rights Committees have repeatedly ex-
pressed concern over discrimination against
ethnic and religious minorities in China. The
caste system in India gravely discriminates
“members of lower castes”; there are even
reported incidents of mass rapes and organ-
ised massacres committed by “members of
higher castes”. Racism also exists in African
countries: Members of ethnic groups who are
not in power often face discrimination and
harassment motivated by racism and racist
violence threatening their lives.
Discrimination of Roma - an estimated
number of eight million living across the
European continent - constitutes one of Eu-
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rope’s gravest human rights violations. Hav-
ing been nomads for much of their history,
Roma have usually been forced to assimilate.
In some countries, the use of the Romani lan-
guage has been forbidden and children have
been taken away from their parents. Today,
Roma communities still experience discrim-
ination in all areas of life such as employ-
ment, housing, education, access to justice or
access to health care services.

®& Minority Rights

4. IMPLEMENTATION
AND MONITORING

The lessons learned from slavery, colonial-
ism and above all from the Second World
War led to the incorporation of the principle
of non-discrimination into many national
constitutions and international treaties. The
most important international instrument to
eliminate racist discrimination is the Inter-
national Convention on the Elimination of
all Forms of Racial Discrimination (ICERD)
of 21 December 1965. With the elaboration of
this Convention, the General Assembly of the
United Nations reacted to the horrors of the
Holocaust and to the continuing existence of
racist attitudes and policies in the post-war
world. ICERD is based on the principle of dig-
nity and equality, it condemns any form of
racist discrimination and obliges states par-
ties to pursue by all appropriate means and
without delay a policy of eliminating racist
discrimination in all its forms. So far (Janu-
ary 2012), it has been ratified by 175 states
and has proved to be a very relevant tool in
the fight against racist discrimination.

The Convention’s provisions with regard to
the principle of non-discrimination are appli-
cable to states, the private sector and in some
regard also to individuals. The fundamental
principle of non-discrimination guarantees

individuals a certain conduct of states and

their authorities. Therefore, states have the

obligation to respect, to protect and to fulfil
the principle of non-discrimination:

« Obligation to respect: In this context, states
are prohibited from acting in contraven-
tion of recognised rights and fundamental
freedoms. In other words, states must re-
spect and secure to everyone within their
jurisdiction all rights and freedoms pro-
vided by statute, which shall be subject
only to such limitations or interference
as are prescribed by law, necessary and
legitimate. With regard to discrimination,
this means that states have to respect the
equality of individuals, and must not sup-
port or tolerate racism and discrimination.

o Obligation to protect: This element re-
quires states to protect individuals from
violations of their rights. With regard to
discrimination, this obligation also refers
to racist and discriminatory behaviour of
private persons, meaning that the state
has to actively “combat” racist discrimi-
nation and other manifestations of racism
by individuals in society.

e Obligation to fulfil: States must provide
for the most effective realisation of the
guaranteed rights through adequate legal,
administrative, judicial or factual meas-
ures. Article 5 of ICERD requires states
parties to prohibit and eliminate racist dis-
crimination and to guarantee the right of
everyone to equality before the law.

o Obligations in the private sector (NGOs,
media, etc.): The private sector, in addi-
tion to governments, also has considerable
power to fight discrimination and racism.
Its actors constitute the broadest part of
civil society, and usually discrimination
and racist attitudes can most effectively be
confronted from within civil society with a
“bottom up” approach.
®& Good Practices



The fact that discrimination is one of the most
frequently occurring human rights violations
shows how much work still has to be done
in this field. In principle, the implementation
of international human rights obligations is
a state responsibility. Therefore, international
instruments fighting racist discrimination
need to be ratified and implemented by the
states parties. Effective implementation of in-
ternational standards, however, can only be
guaranteed if efficient monitoring systems
and strong enforcement mechanisms exist.

Besides stipulating the states parties’ ob-

ligations, the International Convention on

the Elimination of All Forms of Racial Dis-
crimination (ICERD) also established the

Committee on the Elimination of Racial

Discrimination (CERD) which was the first

UN treaty body of independent experts to

monitor and review the implementation of

the Convention. The monitoring system con-
sists of four procedures:

+ Reporting procedure: All states parties
are obliged to submit regular reports to
the Committee on how the Convention
is being implemented. The Committee
examines each report and addresses its
concerns and recommendations (“Con-
cluding Observations”) to the respective
state party.

« Early-warning procedure: The Committee
may respond to problems requiring imme-
diate attention in order to prevent existing
situations from escalating into conflicts,
and prevent or limit serious violations of
the Convention.

o Inter-state complaints: States parties may
complain to the Committee about alleged
violations of the Convention by another
state party.

« Individual complaints (right to petition):
The Committee may, under particular cir-
cumstances, consider communications by
individuals or groups claiming that their
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rights under the Convention have been
violated by a state party.

CERD also publishes its interpretation of the
Convention’s provisions (“General Com-
ments“). In addition to a substantiation of the
states parties’ obligations and the implemen-
tation thereof, the Committee issued, amongst
others, a recommendation on the Training of
Law Enforcement Officials in the Protection
of Human Rights (1993), on the Rights of In-
digenous Peoples (1997), on Gender-Related
Dimensions of Racial Discrimination (2000),
on Discrimination against Roma (2000) and
Non-Citizens (2004), or on the Prevention of
Racial Discrimination in the Administration
and Functioning of the Criminal Justice Sys-
tem (2005).

Since the manifestation of racism and xeno-
phobiahasbeenincreasingin thelast decades,
the international community has strength-
ened its efforts to combat these phenomena.
The mandate of the Special Rapporteur on
Contemporary Forms of Racism, Racial Dis-
crimination, Xenophobia and related Intol-
erance, created by the then Commission on
Human Rights, was again extended in 2008.
In the discharge of his/her mandate, the Spe-
cial Rapporteur transmits urgent appeals and
communications to states, undertakes fact-
finding visits and publishes country reports,
and submits annual or thematic reports to
the Human Rights Council and to the UN
General Assembly.

The Durban Declaration and Pro-
gramme of Action (DDPA), adopted
at the 2001 World Conference against
Racism, was a firm commitment of the
international community to prevent,
combat and eradicate racism, racist
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discrimination, xenophobia and related
intolerance at all levels. Recognising
that racism is a global concern, and
that tackling it should be a universal ef-
fort, it addressed a wide range of issues,
contained far-reaching recommenda-
tions and proposed concrete measures.
In 2009 the Durban Review Conference
reviewed progress and assessed the im-
plementation of the Durban Declaration
and Programme of Action of 2001, and
identified further concrete measures and
initiatives at all levels for combating and
eliminating all manifestations of racism,
racist discrimination, xenophobia and
related intolerance, in order to foster
the implementation of the DDPA and
to address challenges and impediments
hereto.

All regional human rights instruments (e.g.
American Convention of Human Rights, Af-
rican Charter on Human and Peoples’ Rights,
European Convention on Human Rights, Char-
ter of Fundamental Rights of the European Un-
ion) include provisions against discrimination
most of which are accessory, which means
that they can only be claimed together with
another right of the respective convention if
a court trial is provided for. Protocol No. 12 to
the European Convention on Human Rights,
which entered into force in 2005, contains a
general prohibition of discrimination (Arti-
cle 1) affording a scope of protection which
extends beyond the enjoyment of the rights
and freedoms set forth in the Convention. In
1993 the Council of Europe established the
European Commission against Racism and
Intolerance (ECRI), a body of independent
experts to regularly monitor the situation
and efforts taken against racism, racist dis-
crimination, xenophobia, anti-Semitism and

intolerance in the Council of Europe member
states. Another important monitoring instru-
ment are anti-discrimination or anti-racism
ombudspersons; these ombudspersons are
usually established on national levels and
play an important role in the documentation
of discriminatory incidents, in informing
about national and international provisions
on non-discrimination and in pursuing pos-
sible remedies.

In 2010, the law enforcement agencies

of the USA reported 6,628 hate crime

incidents involving 7,699 victims. An

analysis of the 6,624 single-bias incidents

that involved 7,690 offenses, 8,199

victims, and 6,001 offenders revealed the

following:

o 47.3% were motivated by racist bias.

e 20.0% resulted from religious bias.

e 19.3% were linked to sexual-orienta-
tion bias.

o 12.8% stemmed from ethnicity/na-
tional origin bias.

e 0.6% were motivated by disability
bias.

(Source: Federal Bureau of Investigation.

U.S. Department of Justice. 2011. Uniform

Crime Reports. Hate Crime Statistics

2010.)

The gap between “law in the books“ and
“law in practice“: Ratified conventions, dec-
larations and plans of action are only one first
step towards a real strategy of fighting racism
and discrimination. Unless they are fully ap-
plied and implemented in practice, their impact
is only limited. A strong political will is needed
for an effective implementation, which unfor-
tunately in reality often has to make way for
other political interests. In this context, the role
of non-governmental and community-based



“It is often easier to become
outraged by injustice half a
world away than by
oppression and discrimination
half a block from home.”

Carl T. Rowan.

organisations campaigning, lobbying and re-
alising projects is very important. Furthermore,
they constantly put pressure on governments
to comply with their national and international
human rights obligations.

Discrimination among non-state actors:
Another problem relating to the efficient pro-
tection against discrimination regards the
prevention of discrimination among private
persons. Usually, only discriminatory acts in
the public sphere (by state authorities) and
of those private individuals who act in pub-
lic can be sanctioned by law, so very often
discrimination among individuals in their
“private sphere” cannot be sanctioned in the
same way.

In recent years the European Union has in-
troduced Non-Discrimination Directives
concerning the private sector, such as the
“Employment Equality Directive” which es-
tablished a general framework for combating
discrimination in the area of employment and
occupation, and the “Racial Equality Directive”
which prohibits discrimination on the grounds
of ethnic origin in employment and in the access
to goods and services. These directives extend-
ed the concept of equal treatment from the
classical notion of equal treatment between
women and men in order to provide a more
comprehensive protection based on the needs
of today’s society. All European Union mem-
ber states had to implement the directives
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into national law. Violations of these non-
discrimination rights can be claimed before
civil courts, which is considered a milestone
in the development of anti-discrimination
legislation. Currently, a proposal to further
extend protection from discrimination is be-
ing debated.

The international instruments and
mechanisms mentioned are being
increasingly used for monitoring the
implementation of the principle of
non-discrimination. The importance of
preventive measures and strategies
such as early-warning systems, preventive
visiting mechanisms, urgent procedures,
information and human rights education
and training, however, has long been
underestimated, thus neglecting the
more effective response to discrimination
and racism, as these strategies tackle the
phenomena at their origins.

Education and —@o—
training programmes:

Racism, xenophobia and related attitudes fre-
quently appear in subtle and insidious forms,
which often prove difficult to be addressed
and identified. This can lead to the danger-
ous perception that racism is only perpetrated
by others and is therefore someone else’s re-
sponsibility. In order to successfully confront
such opinions and beliefs, racist discrimina-
tion, racism and related intolerance have to
be tackled by strengthening a culture of hu-
man rights at all levels of society. Racism, as
a multi-faceted phenomenon, must be coun-
tered with a range of measures conducted at
all levels including human rights education
and learning, aiming at the promotion of
respect for and appreciation of diversity in
societies and effectively convey and incorpo-
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rate human rights in society. In many coun-
tries training programmes for teachers exist
in order to assist them in handling racist inci-
dents at school. During the World Conference
against Racism preparatory process, a lot of
other interesting examples and ideas were
reported. They include the efforts already go-
ing on in a number of African countries to
combat racist prejudices in schoolbooks and
curricula, or a European initiative of school
networks drawing up a code of conduct, incor-
porating clear principles of non-discrimina-
tion into their educational objectives. In many
countries school exchange programmes exist,
encouraging students from different countries
to share their culture and learn each other’s
languages. Many governments and NGOs in-
clude training programmes on cultural diver-
sity and sensitivity in their material on human
rights education, which foster understanding
of the contribution of each culture and nation.
In many countries human rights trainings
with special focus on anti-racism and non-dis-
crimination for various professional groups
such as law-enforcement officers, members
of the judiciary and teachers are carried out,
aiming at awareness-raising and strengthen-
ing their role in the protection of human rights
and in the fight against racism.

Human rights education at all levels and all
ages is a key to changing attitudes and behav-
iour based on racism, xenophobia and related
intolerance. It is important to develop and,
where they already exist, support the imple-
mentation and continuation of educational
curricula and resources against racism at all
levels of formal as well as non-formal educa-
tion in order to promote understanding and
strengthen respect for human rights and fun-
damental freedoms for all.

The crucial role of the media: The media
have an important influence on people’s atti-
tudes. They can play a positive role in coun-

tering racist stereotypes and contributing to
the promotion of equality, respect and hu-
man dignity, and the values of diversity. Un-
fortunately, a lot of newspapers and radio and
TV stations all over the world use derogatory
language and promote negative stereotypes of
vulnerable individuals or groups, particularly
of migrants and refugees, and contribute to
the spread of xenophobic and racist sentiments
and behaviour among the public. Certain me-
dia even propagate racist discrimination and
hatred. The power of the media could be seen
e.g. in the case of “Radio Mille Collines” in
Rwanda, which was used to incite Hutus to
massacre Tutsis during the Civil War in 1994,
not to forget the important role of the internet
in disseminating information and opinions.
The International Convention on the Elimi-
nation of all Forms of Racial Discrimination
(ICERD) obliges states parties to condemn all
racist propaganda and organisations and to
adopt measures to eradicate all incitement to
racism and discrimination. To this end states
shall, inter alia, declare an offence punish-
able by law all dissemination of racist ideas
or incitement. In this regard, the European
Commission against Racism and Intolerance
(ECRI) recommends, inter alia, that the media
should make every effort to avoid and combat
all forms of racist and xenophobic language,
and abstain from producing racist stereotypes
in their reporting by e.g. the adoption of codes
of ethics as well as self-regulatory measures
by media professionals.

A& Trends

Freedom of Expression

What can WE do? —@n—

The real challenge is the prevention of
discrimination, meaning to avert dis-
criminatory acts before they take place.
Therefore it is necessary to address at-



titudes, beliefs and consequent actions
and behaviour. This very difficult task
can only be achieved through institution-
alised human rights education, informa-
tion with a bottom-up approach and full
participation of national authorities in
cooperation with all relevant non-state
actors.

In the event of observing discriminatory
or racist actions it is important to devel-
op moral courage to interfere if possible,
forward the noticed incidents to compe-
tent institutions and authorities in order
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to get access to national or international
remedies, such as courts, ombudsper-
sons or expert bodies.

In general, each and every one of us can
make a contribution towards promoting
respect for human rights, preventing racist
and discriminatory acts and implementing
the principle of equality. The first and
perhaps most effective step is to challenge
our own attitudes and prejudices, making
ourselves aware of those and try to avoid
discriminatory behaviour in everyday life.

SMALL, FAT AND BLACKT,. . Off MY DFART
THAT MUST BF TEREELET

“Racism demeans both the hated and the hater, because racists, in
denying full humanity to others, fail the humanity in themselves. Like
tribalism, fundamentalism, homophobia and all the other shallow
responses of one person to another, racism concentrates on WHAT you
are, and ignores WHO you are. Racism sees only the label - not the
person wearing it. Racism loves ‘us’ and hates ‘them’, without ever

discovering the true identity of ‘them’.

>

Timothy Findley.
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GOOD TO KNOW

Voluntary Codes of Conduct in the private
sector: Many multinational companies have
established voluntary codes of conduct oblig-
ing them as well as their partners to prevent

human rights violations such as racist dis-
crimination.

1. GOOD PRACTICES

Anti-discrimination clauses in public pro-
curement contracts: The Swedish government
has introduced a law that requires a certifi-
cate from private companies contracting with
public bodies, confirming that they do com-
ply with all anti-discrimination laws and do
promote equality. In case of violation of these
non-discrimination provisions the contract
can be terminated. Various cities have imple-
mented this concept (e.g. London, Galway).

International Coalition of Cities against
Racism: The International Coalition of Cities
against Racism is an initiative launched by
UNESCO in 2004 to establish a network of
cities interested in sharing experiences in or-
der to improve their policies to fight racism,
discrimination, xenophobia and exclusion at
the local level. In a “Ten-Point Plan of Ac-
tion” the member cities commit themselves
to promote and implement initiatives against
racism in the various areas of competence of
city authorities such as education, housing,
employment and cultural activities.

Also regional coalitions are being created in
Africa, the Arab Region, Asia and the Pacific,
Europe, Latin America and the Caribbean,
and North America with their respective Pro-
grammes of Action. For example, the African
Coalition of Cities against Racism and Discrimi-
nation was launched in 2006 in Nairobi, Kenya.

Combating Racism within the European
Football League: The Union of European
Football Associations (UEFA) has issued
a ten-point action plan listing a variety of
measures which urge clubs to promote anti-
racist campaigns amongst fans, players and
officials. The plan includes measures such
as publicly condemning racist chanting at
matches, or disciplinary action against play-
ers shouting racist insults. The UEFA also
supports the “FARE - Football against Rac-
ism in Europe Network” which supports and
coordinates actions on the local and national
level to combat racism and xenophobia in Eu-
ropean football.

2. TRENDS

The relation between poverty and
racism/xenophobia

A potential relation between poverty, on the
one hand, and racism and xenophobia, on the
other, can be considered in different ways.
Do racism and xenophobia cause poverty?
And furthermore, does poverty lead to active
or passive forms of racism or xenophobia?
Consistent answers to these questions do not
exist; the interpretations of studies and ob-
servations vary. There is, however, a growing
number of experts who confirm that there is
a connection.

In many parts of the world poverty is a mat-
ter of ethnicity. According to the United
States Department of Agriculture, African-
American and Hispanic households face food
insecurity and hunger rates up to three times
higher than white households. Visible mi-
nority groups are confronted with neediness
worldwide, which very often is the result of
racism and discrimination (e.g. barriers to



equal access to occupation, education and
housing), thus inequalities are being multi-
plied.

A very controversial issue is the debate on
greater racist tendencies in poorer groups of
society. Lower education is more prevalent
within the poorer population. It seems that
even though racism certainly exists in “up-
per classes with higher education” as well,
poverty linked with less education may lead
to a higher probability of racist attitudes. In
many cases, this kind of racism is seen as
an excluding behaviour in the struggle for
better living conditions, blaming immigrants
for precarious employment and housing situ-
ations.

A& Poverty

Minority Rights

Racism on the Internet

The internet has become a forum for over 2
billion users around the world. Digital com-
munication technologies such as the Internet
are important media for all actors in society,
which are also used by racist, violent and ter-
rorist organisations and groupings propagat-
ing racism, anti-Semitism, xenophobia and
hatred, and disseminating racist contents
and ideas. Racism on the Internet is a grow-
ing problem. While in 1995 there only existed
one racist website, currently there are more
than 10,000 websites promoting racist hatred
and violence, anti-Semitism and xenophobia.
The estimated number of unknown websites
is significantly higher. (Source: Akdeniz, Ya-
man. 2009. Racism on the Internet.)
Combating online extremism presents enor-
mous technological and legal difficulties. At
the United Nations level, states parties to the
International Convention on the Elimination
of All Forms of Racial Discrimination (IC-
ERD) shall declare an offence punishable by
law all dissemination of ideas based on rac-
ist superiority or hatred, incitement to rac-
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ist discrimination, as well as acts of violence
or incitement to such acts against certain
groups. At the regional level, the Additional
Protocol to the Council of Europe Convention
on Cybercrime, concerning the criminalisa-
tion of acts of a racist and xenophobic na-
ture committed through computer systems,
which entered into force in 2006, aims to
harmonise criminal law in the fight against
racism and xenophobia on the Internet and
to improve international co-operation in this
area. Measures to be taken at national level
include establishing as criminal offences the
dissemination of racist and xenophobic ma-
terial through computer systems, threat or
insult motivated by racism and xenophobia,
and the denial, gross minimisation, approval
or justification of genocide or crimes against
humanity. The adoption and implementation
of these standards will hopefully lead to fur-
ther developments in the field.

®& Freedom of Expression

Islamophobia: The aftermath of 11 Septem-
ber 2001

In the week following the 11 September 2001
attacks, there were 540 reported attacks on
Arab-Americans and at least 200 on Sikhs
(Indian descent) on U.S. territory, compared
with 600 reported attacks on Arab-Americans
throughout the year 2000. (Source: Amnesty
International. 2001. Crisis Response Guide.)
In Europe, there was a disturbing increase in
racist attacks and abuses against members of
minority communities, particularly against
British Muslims, after the bomb attacks in
London in 2005.

In relation to these facts, the following article
is to be seen as an illustrative personalised
example and a starting point for discussion:
“Seema is 18, fresh out of high school. Born in
Bangladesh, she has spent nearly half her life
in this country, in Woodside, Queens. She’s
small, serious and, as the eldest of three chil-
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dren in an immigrant family, she is, by her
own admission, also a worrywart. Every move
she makes, she said, she worries about how it
will affect her family [...]. Seema’s English is all
Queens, but a hint of Bengali comes through.
She is a United States citizen. But truth be told,
she said, she can’t really think of herself as
an American. “Bengali first”, she said, before
offering her puzzlement on what makes an
American [...]. Questions about what makes
an American have always hovered over girls
like her. It’s just that Sept. 11 and its aftermath
have brought them into sharp relief. For weeks
after the attacks, Muslim girls she knew took
their head scarves off. (Seema is Muslim, but
she doesn’t cover.) Boys shaved their beards.
Others were beaten up because they wore tur-
bans; they weren’t even Muslim. Her father, a
restaurant worker, feared losing his job. Her
mother was afraid to walk home from the sub-
way in her loose-fitting salwar kameez suits.
School could be worst of all. Once, when a
teacher cheered the bombing of Afghanistan,
Seemna recalled raising her hand to say some-
thing about the fate of Afghan civilians; she
was laughed at by classmates. Another teach-
er said something about how John Walker
Lindh, the alleged Taliban sympathizer from
California, had fallen under the spell of Islam.
Seema cringed. “Islam is not a witch, or some
kind of a magic spell,” she said.”
(Source: Somini Sengupta. Bearing the weight
of the world, but on such narrow shoulders.
Excerpts from an interview of a US journal-
ist with a young Bangladeshi woman with US
citizenship. New York Times, 7 July 2002.)
®& Minority Rights

Religious Freedoms

(A
Discussion questions @ @
o Which rights have been violated in this
story?

« What could those who are victims do to
regain those rights?

What questions did you ask yourself after
11 September 20012

Do you think that the events of 9/11 justify
restrictions of civil rights?

Who decides on the scope and limitations
of human rights? Who determines the
scope and restrictions of minority rights?

. CHRONOLOGY

1926 League of Nations Convention to
Suppress the Slave Trade and Slav-
ery

1945 Charter of the United Nations, Art.
1(3)

1948 Universal Declaration of Human
Rights, Art. 1 and 2

1948 Convention on the Prevention and
Punishment of the Crime of Geno-
cide

1950 European Convention for the Protec-
tion of Human Rights and Funda-
mental Freedoms (ECHR), Art. 14

1951 Convention relating to the Status
of Refugees

1960 UN Declaration on the Granting of
Independence to Colonial Coun-
tries and Peoples

1960 UNESCO Convention against Dis-
crimination in Education

1965 International Convention on the
Elimination of All Forms of Racial
Discrimination (ICERD)

1966 International Covenant on Civil
and Political Rights (ICCPR), Art.
2 (1)

1966 International Covenant on Eco-
nomic, Social and Cultural Rights
(ICESCR), Art. 2 (2)

1967 Protocol relating to the Status of
Refugees



1969

1973

1978

1978

1979

1981

1981

1983

1989

1989

1990

1992

1993

1993

1998

American Convention on Human
Rights, Art. 1

International Covenant on the
Suppression and Punishment of
the Crime of Apartheid

UNESCO Declaration on Race and
Racial Prejudice

First World Conference to Combat
Racism and Racial Discrimination
(Geneva)

Convention on the Elimination
of All Forms of Discrimination
against Women

Declaration on the Elimination of
All Forms of Intolerance and of
Discrimination based on Religion
or Belief

African (Banjul) Charter on Hu-
man and People’s Rights, Art. 2
Second World Conference to Com-
bat Racism and Racial Discrimina-
tion (Geneva)

ILO Indigenous and Tribal Peoples
Convention

Convention on the Rights of the
Child (CRC), Art. 2

International Convention on the
Protection of the Rights of All Mi-
grant Workers and Members of
their Families (ICPMW)

UN Declaration on the Rights of
Persons Belonging to National or
Ethnic, Religious and Linguistic
Minorities

European Commission against
Racism and Intolerance (ECRI)
United Nations Special Rapporteur
on Contemporary Forms of Rac-
ism, Racial Discrimination, Xeno-
phobia and related Intolerance
Rome Statute establishing the In-
ternational Criminal Court (ICC)

ANTI-

1998

1999

2000

2000

2001

2001

RACISM AND NON-DISCRIMINATION

European Monitoring Centre for
Racism and Xenophobia (EUMC)
Treaty of Amsterdam (establishing
the European Community’s com-
petence to combat racist discrimi-
nation)

Charter of Fundamental Rights of
the European Union, Art. 21
Protocol No. 12 to the ECHR (es-
tablishing a general prohibition of
discrimination)

Third World Conference against
Racism and Racial Discrimination,
Xenophobia and Related Intoler-
ance (Durban): Declaration and
Programme of Action

UN Special Rapporteur on the
Rights of Indigenous Peoples

2004/2005 Anti-discrimination laws for

2004

2006

2007

2007

2009

the private sector in 25 member
states of the European Commu-
nity

International Coalition of Cities
against Racism

Convention on the Rights of Per-
sons with Disabilities (CRPD)

UN Declaration on the Rights of
Indigenous Peoples

European Union Agency for Fun-
damental Rights (FRA)

Durban Review Conference (Ge-
neva)

“Injustice anywhere is a threat

to justice everywhere.”

Martin Luther King Jr.

139



140

ANTI-RACISM AND NON-DISCRIMINATION

SELECTED ACTIVITIES

ACTIVITY I: ALL HUMAN @l

BEINGS ARE BORN EQUAL

Part I: Introduction

Talking about discrimination may enlighten
people about origins and mechanisms of dis-
crimination, but it can never be as impressive
and instructive as feeling the emotions as a
victim of discrimination. Thus, this activity
allows the participants to identify discrimi-
nation and to experience it on their own.

Part II: General Information

Type of activity: Self-reflection

Aims and objectives: Giving participants the
opportunity to find out about discrimination
both intellectually and emotionally

Target group: Young adults, adults

Group size: 15-20

Time: 45 minutes

Skills involved: Honesty

Part III: Specific Information on the Activity
Instruction:

The participants gather along at a baseline,
for emphasising that everybody is born
equal. Enough space must be provided in
front and behind the line. The trainer reads
out loud various questions dealing with po-
tential discrimination grounds. Depending
on the answer to the questions, every partici-
pant makes a step forward or back, accord-
ing to the trainer’s instructions. Having read
all discrimination grounds the group will be
pulled apart. The trainer should ask the par-
ticipants to pause to reflect on the various
positions before gathering the group back
together.

Feedback:

Gather in a circle and ask the participants to
sum up what they felt and thought during
the activity.

Methodological hints:

Due to the number of questions affecting the
private sphere and the obvious positioning in
front of the others, for this activity it is neces-
sary that the participants highly trust each
others. Therefore it is indispensable that the
trainer creates an atmosphere of trust and
confidence among the group.

Question catalogue:

(+ means one step forward; - means one

step back)

Ethnicity:

+ Whose mother tongue is the language of
the majority (in your country)?

- Whose family had to leave their home
country and flee?

- Who is member of an ethnic group consti-
tuting a minority in the respective state?

Education/Occupation:

+ Who can rely on financial security given
by his/her family?

+ Who has a final school degree like second-
ary school leaving certificate?

+ Who received higher or university educa-
tion?

- Who had to repeat a year at school?

+ Who lives in a family with a lot of books?

+ Who has learned at least two of foreign
languages?

- Who had to rely on social welfare, scholar-

ship or unemployment benefit?

Who is son/daughter of a working class

family?



Sex:

+ Who is male?

- Who is female?

- Who has got children?

Religion:

+ Who belongs to the religious majority
group in this country?

- Who does not belong to the religious ma-
jority?

- Who has no religious denomination?

Disability, lllness, Violence:

- Who has an alcohol or drug related prob-
lem in his/her family?

- Who has a permanent illness or disability?

-  Who is orphan or half-orphan or was
adopted?

- Who has experienced violence in his/her
family?

- Who lived in an orphanage or foster home
for some time?

- Who has a criminal record?

Age:

+ Who is younger than 45?2

- Who is older than 45?7

- Who is taking care of a relative at home?

Sexual Orientation:

- Who is homosexual or bisexual or trans-
sexual?

+ Who lives in a heterosexual relationship?

ACTIVITY II: @l

“CULTURAL GLASSES”

Part I: Introduction

Behaviour patterns and rituals of other cul-
tures are usually evaluated on grounds of
own experiences. These kinds of assump-
tions very often lead to false interpretations
of the unknown and facilitate the develop-
ment of prejudices. The following activity
aims at revealing such mechanisms and to
encourage rethinking preconceived opinions
and stereotype thinking.
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Part II: General Information

Type of activity: Role play

Aims and objectives: Recognise own preju-
dices, reconsider preconceived opinions
Target Group: Adolescents, adults

Group size: Up to 25

Time: 90 minutes

Material: A bowl of peanuts

Preparation: Handout with the description of
the culture on the Island of Albatross

Skills involved: Having an open mind about
different cultures

Part III: Specific Information on the Activity
Instruction:

The participants are visiting the Island of Alba-
tross. As they do not understand the islander’s
language they have to draw their conclusions
regarding their culture solely from the island-
er’s behaviour patterns and rituals.

Ask for two volunteers to play the islanders
(one woman and one man). After a short
preparation time during which they are
separated from the rest of the group and can
make themselves familiar with the culture of
Albatross Island, they are rejoining the rest of
the group and perform three short scenes.
Welcome: Both islanders are slowly passing
the chairs arranged in a circle, and make
sure that both feet of the rest of the group
are touching the floor. The woman is always
behind the man. The male islander only
touches the male visitors, whereas the female
islander touches both, men and women.
Eating: The islanders are sitting down for
eating, the man on a chair and the woman
kneels besides him on the floor. She offers
him a bowl of peanuts and only eats after he
has finished eating.

Energy absorption: The man places his hand
on the woman’s neck while she is bending
forward to touch the floor three times with
her forehead.
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Then the volunteers take their seats.
Feedback:

Ask the participants what kind of impressions
and assumptions they got from these three
short scenes about the culture and the gen-
der relations on the Island of Albatross. After
that read out loud the text about the culture
of Albatross. Then discuss again, which of
the islander’s behaviour patterns lead to the
observers’ (wrong) assumptions and why.

Handout: The culture of Albatross Island
The people living on Albatross Island are
very peaceful and friendly. They especially
worship the earth-goddess; they keep contact
to her by trying to always having both feet on
the floor and sitting on the earth. Due to this
belief peanuts are holy food on the Island of
Albatross.

Women enjoy high respect on the Island be-
cause they can give birth just like the earth-
goddess. Due to that fact they are given
special privileges: They can sit directly on
the earth while men have to sit on chairs. In
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RIGHT
TO HEALTH

SOCIAL IMPLICATIONS
SCIENTIFIC PROGRESS
AVAILABILITY AND QUALITY

» Everyone has the right to a standard of living adequate for the health and
well-being of himself and his family, including food, clothing, housing and
medical care and necessary social services [...].«

Article 25, Universal Declaration of Human Rights. 1948.
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ILLUSTRATION STORY

Maryam is 36 years old and the mother of six
children. She grew up in a village far from the
urban centres. She stopped schooling after the
second grade. Her parents were poor and the
school was a four-kilometre walk from her
home village. Her father believed that edu-
cating a girl was a waste of time and effort
since girls are destined for marriage and not
for earning a livelihood.

When she was 12, Maryam was circumcised
according to the local custom. At 16, she was
married to a man in his early fifties. Her father
gained a substantial sum in the bride wealth
paid by the groom. The very next year she
gave birth to a boy. The child was stillborn.
The regional clinic was 10 kilometres from the
village and did not attend deliveries. Maryam’s
husband often beat her during pregnancy and
she believed that the baby was born dead be-
cause of these beatings. However, her family
and many in the village put the blame for the
stillbirth on Maryam.

Maryam had no desire to have sex with her
husband. She was afraid of him and feared
pregnancy. Her husband considered it his
right to have sex with her and regularly forced
himself on her. Maryam did not want to get
pregnant again but had little choice. She vis-
ited the local herbalist and took herbal mix-
tures and wore amulets that bore no result.
She rarely had time to go to the health clinic
and when she did go because her children
were sick, she could not bring herself to speak
of contraception with the nurse. The nurse, al-
though she seemed to understand Maryam'’s
local language, preferred to speak in the
dominant language spoken in the capital and
among the educated class. The nurse intimi-
dated Maryam.

Her life was a long saga of violence, poverty
and want. Maryam struggled to keep body and
soul together throughout her several pregnan-
cies and raising her children. She cultivated a
small farm plot to feed her children because
her husband never gave her enough money.
She approached her parents and even the vis-
iting missionary. They all told her to obey her
husband and reminded her that her duty was
to obey him and the family.

One day her husband accused Maryam of
‘keeping company’ with another man. He
claimed he had seen her laughing and chatting
with a local villager on market day. When she
answered back, he hit her repeatedly, knock-
ing her to the ground, calling her a whore
and vowing to avenge his dishonour. Maryam
was badly injured; she thought she had frac-
tured ribs. For weeks she could not move out
of the house. She did not have any money to
go to the health centre for treatment nor was
there any way to get there. No one in the vil-
lage helped her although some of the people
thought that her husband had gone too far. A
wife is the husband’s affair. Unable to go to
the market to trade or take care of her garden,
Maryam and her children nearly starved.
Maryam felt that there would be future vio-
lence. She feared for her life and that of her
children. In a dream she saw her own death
and she knew that she had to leave. As soon
as she could walk, she took her two youngest
children and left the village. She now lives in
another village, a refugee in her own country,
living in fear of being found by her husband
and taken back home.

(Source: Adapted from: World Health Organi-
zation. 2001. Transforming Health Systems:
Gender and Rights in Reproductive Health.)



o
Discussion questions e @

Look at the discussion points listed below from
the perspective of the definition of health as
stated in the 1946 World Health Organization
(WHO) constitution: “[...] a state of complete
physical, mental and social well-being and not
merely the absence of disease or infirmity.”

1. When did Maryam’s problems begin?

How was she treated by the “figures of au-
thority” (father, husband, nurse and mis-
sionary)? Why?

3. What impact did poverty have on Mar-
yam’s life and that of her children? Do you
think that Maryam and her husband were
equally poor?

RIGHT TO HEALTH

How would you rank each group (men,
women and children) in Maryam’s com-
munity as far as their status and power are
concerned? Explain.

What information would Maryam need to
change the circumstances of her life and
that of her children?

. Although there is a health centre in the

region, how useful was it to Maryam? Ex-
plain.

Look at the chart below: Examples of the
links between health and human rights are
given. Which links relate directly to the is-
sues presented in the story of Maryam?

Examples of the links between Health and Human Rights

Torture

Harmful traditional

practices (\

noN

Slavery

Violence against
/) women and children

Human rights violations
resulting in ill-health

Right to health

S

Health
&

/) Right to participation

Freedom from

Right to education C Human Rights 7 discrimination

Reducing vulnerability
to ill-health through

Right to food (" human rights
and nutrition

Freedom from (/
discrimination

Promotion or violation
of human rights

through health Right to information
development ‘> g

\B Right to privacy
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NEED TO KNOW O

1. THE HUMAN RIGHT TO HEALTH
IN A BROADER CONTEXT

The human right to health presents a vast and
complex set of inter-linking issues because
health and well-being are intrinsically con-
nected to all stages and aspects of life. Spe-
cific rights relating to health are found in the
international human rights documents. Essen-
tially, all human rights are interdependent and
interrelated, thus making human rights reali-
sation as well as human rights neglect or vio-
lation relevant to a number of human rights
rather than to a single isolated right. This in-
terconnectedness becomes evident when one
considers that human well being (i.e. health)
requires the satisfaction of all human needs,
both physiological, such as the need for air,
water, food and sex, and social and psycho-
logical, such as the need for love and belong-
ing to friends, family and community.

Human rights have to do with the obliga-
tions of states to contribute to meeting those
needs and to enabling groups and individu-
als to live in dignity. Following World War 1I,
the United Nations Charter made it clear that
member states had obligations with respect
to human rights. The human right to health
was made explicit in the 1948 Universal Dec-
laration of Human Rights (UDHR), Article 25
which states that “Everyone has the right to a
standard of living adequate for the health and
well-being of himself and his family, including
food, clothing, housing and medical care and
necessary social services [...]”.

A broad and visionary definition of health is
set out in the preamble of the constitution of
the World Health Organization (WHO): “[...]
a state of complete physical, mental and so-
cial well-being and not merely the absence

of disease or infirmity.” This holistic view of
health underscores the fact that much of the
policy that determines health is made outside
the conventional health sector and affects the
social determinants of health.

The WHO places increased importance on op-
erationalising human rights principles in its
work and focuses in three main areas: support-
ing governments in adopting and implement-
ing a human rights based approach to health
development, strengthening WHO’s capacity
to integrate a human rights-based approach
in the WHO’s work, and advancing the right
to health in international law and develop-
ment processes. The organisation has adopted
a position paper on health and human rights
activities within WHO to mainstream human
rights into its work and to ensure that human
rights can raise their status as a key ingredient
in national public health systems.

Health and Human Security

The increasing number of armed con-
flicts and emergencies and the enormous
number of refugees seeking protection
from war and natural disasters place the
human right to life at the centre of the
right to health. Organisations, such as
the International Committee of the Red
Cross, Physicians for Human Rights, Mé-
decins sans Frontieres and Médecins du
Monde mobilise health professionals to
apply a human rights framework to as-
sure the right to health in emergencies
and other situations of human insecurity.
Violence is a major public health prob-
lem and a serious impediment to the re-



alisation of the right to health. Each year,
millions of people die as a result of inju-
ries due to violence. Others survive but
live with disabilities, both physical and
psychological. Violence is preventable. It
is the result of complex social and en-
vironmental factors. Experience of col-
lective violence, which happens during
civil and international wars in a country,
is reported to make the use of violence
within those states more common.

=y
2. DEFINITION AND C2°?
DESCRIPTION OF THE ISSUE

Health and Human Rights

Important links exist between health and hu-
man rights. Areas of intersection include: vio-
lence, torture, slavery, discrimination, water,
food, housing and traditional practices, to
name a few.

The UDHR commitment to the human right
to health as part of the right to an adequate
standard of living was made more explicit
in Article 12 of the International Covenant
on Economic, Social and Cultural Rights
(ICESCR) of 1966. This treaty was adopted at
the same time as the International Covenant
on Civil and Political Rights (ICCPR). The
separation through the Covenants into two
categories was symptomatic of Cold War ten-
sions during which the Eastern countries pri-
oritised the human rights in the ICESCR while
the Western countries championed civil and
political rights as the centre of human rights
concerns. To date, the ICCPR has been ratified
by 167 countries and the ICESCR by 160.

RIGHT TO HEALTH

The text of Article 12 of the ICESCR is
the bedrock of the right to health and it
reads:

1. The States Parties to the present Cov-
enant recognize the right of everyone to
the enjoyment of the highest attainable
standard of physical and mental health.

2. The steps to be taken by the States
Parties to the present Covenant to
achieve the full realization of this right
shall include those necessary for:

a. the provision for the reduction
of the stillbirth-rate and of infant
mortality and for the healthy devel-
opment of the child;

b. the improvement of all aspects of
environmental and industrial hy-
giene;

c. the prevention, treatment and con-
trol of epidemic, endemic, occupa-
tional and other diseases;

d. the creation of conditions which
would assure to all medical service
and medical attention in the event
of sickness.

There are a number of regional human rights
treaties that further defined the right to health,
including Article 11 of the European Social
Charter of 1961, which was revised in 1996,
Article 10 of the Addition Protocol to the
American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights

“It is my aspiration that health
will finally be seen not as a
blessing to be wished for, but as a
human right to be fought for.”

Kofi Annan.
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of 1988, and Article 16 of the African Charter
on Human and Peoples’ Rights of 1981.
Governments approach their obligations un-
der Article 12 of the ICESCR in different ways,
and the body in charge of monitoring the ap-
plication of the Covenant sought to clarify
states’ obligations by its General Comment
No. 14, an interpretative text adopted in May
2000. This General Comment stresses how the
realisation of the human right to health relies
on the realisation of other human rights, in-
cluding the rights to life, food, housing, work,
education, participation, enjoyment of the
benefits of scientific progress and its appli-
cation, freedom to seek, receive and impart
information of all kinds, non-discrimination,
prohibition of torture and freedom of associa-
tion, assembly and movement.

Availability, Accessibility, _6)!_9
Acceptability and Quality

The General Comment also sets out four crite-
ria by which to evaluate the right to health:
Availability includes the functioning of pub-
lic health and health-care facilities, goods and
services, as well as programmes, which have
to be available in sufficient quantity.
Accessibility of facilities, goods and services
for health requires non-discrimination, physi-
cal accessibility, affordability and the adequate
information.

Acceptability requires that all health facili-
ties, goods and services must be respectful of
medical ethics and culturally appropriate, sen-

“Man is the
cure for man.”

Traditional Wolof saying.

sitive to gender and life-cycle requirements, as
well as designed to respect confidentiality and
improve health and the health status of those
concerned.

Quality demands that health facilities, goods
and services must be scientifically and medi-
cally appropriate and of good quality.

Non-Discrimination
Discrimination because of sex, ethnicity, age,
social origin, religion, physical or mental
disability, health status, sexual identity, na-
tionality, civil, political or other status can
impair the enjoyment of the right to health.
Particularly important in this regard are the
UDHR, the International Convention on the
Elimination of All Forms of Racial Discrimi-
nation (ICERD) of 1965 and the International
Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) of
1979, all of which refer to access to health and
medical care without discrimination. Articles
10, 12 and 14 of the CEDAW affirm women’s
equal rights to access of health care, includ-
ing family planning, appropriate services for
reproductive health care and pregnancy and
family health care services.
®& Non-Discrimination

Human Rights of Women

The Beijing Declaration and Platform for
Action (1995), the content of which was con-
firmed by the Beijing-plus-ten-meeting in 2005,
brings into focus the holistic view of health and
the need to include women’s full participation
in society as follows: “Women’s health involves
their emotional, social and physical well-being
and is determined by the social, political and
economic context of their lives, as well as by
biology. To attain optimal health, equality, in-
cluding the sharing of family responsibilities,
development and peace are necessary condi-
tions.” These principles are mainstreamed
throughout the UN system and through the



efforts of non-governmental organisations
(NGOs). Women, children, people with dis-
abilities and indigenous and tribal peoples are
among the vulnerable and marginalised groups
that suffer health problems due to discrimina-
tion. An example of elaboration of the right to
health as has occurred in the case of women il-
lustrates the increased emphasis on the obliga-
tion of governments to aid in the full realisation
of the right to health.
®& Human Rights of Women

Human Rights of the Child

Non-Discrimination

Minority Rights

The Right to Enjoy the _E‘DE
Benefits of Scientific Progress

The AIDS pandemic has revealed the urgency
of making drugs and scientific knowledge
available to people in developing countries.
Limited access to anti-retroviral therapies has
raised awareness that in order to realise the
highest attainable standard of health, people
throughout the world need to have the op-
portunity to make use of scientific knowledge
relevant to health and to pursue scientific in-
quiry freely. For long, governments have rec-
ognised in Article 15 of the ICESCR the right
“to enjoy the benefits of scientific progress and
its applications” and their obligation to con-
serve, develop and diffuse science and scien-
tific research. At the same time, Article 15 also
protects the interests of authors of scientific,
literary or artistic production. The right to
benefit from life-saving drugs is thwarted
by intellectual property rights that protect the
patent rights of drug companies. The policies
of certain countries, like South Africa, India,
Brazil and Thailand to overcome obstacles of
patent protection led to a decision of the Doha
Ministerial Conference in 2001. The mem-
bers of the World Trade Organization (WTO)
agreed that the rules protecting such patents
“[...] should be interpreted and implemented in
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a manner supportive of WTO members’ rights
to protect public health and, in particular, to
promote access to medicines for all”. Further-
more, it made specific reference to the right of
each state “[...] to determine what constitutes
a national emergency or other circumstance
of extreme urgency [allowing for compulsory
licenses]; it is thus understood that a public
health crises, including those relating to HIV/
AIDS, tuberculosis, malaria and other epidem-
ics, can represent a national emergency or oth-
er circumstance of extreme urgency.”

(Source: WTO. 2001. Doha Declaration on the
TRIPS Agreement and Public Health.)

Globalisation and the _GD',_P
Human Right to Health

Since the 1970s the world economy has
changed dramatically due to globalisation,
which has had direct and indirect impacts on
health. Some results led to positive changes
such as: an increase in employment oppor-
tunities, sharing of scientific knowledge, and
an increased potential for delivery of a high
standard of health throughout the world, ena-
bled by partnerships between governments,
civil society and corporations. However, nega-
tive consequences have also been numerous
as trade liberalisation, investment in countries
with low labour standards and marketing of
new products worldwide have in some cases,
due to government failure or lack of regulation,
produced unequal benefits among and within
countries, and thus brought about negative
health impacts. The ability of governments to
mitigate the possibly negative consequences of
the increasing flow of goods, money, services,
people, culture and knowledge across national
borders has not been able to keep up with this
movement. At the same time, multinational
companies have been able to escape account-
ability. For example, according to the World
Health Organization’s Task Force on Health
and Economics, harmful substances, such as
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tobacco, are freely traded without adequate
protection of the health of populations.
Challenging of trade laws and practices on the
basis of human rights law has been motivated
in large part by concerns about the right to
health. An example of increased awareness of
the need for better regulation has occurred re-
garding pharmaceutical licenses. Through the
Doha Declaration (2001) on TRIPS and public
health already referred to in the previous sec-
tion, the members of the WTO accepted that
governments could grant compulsory licenses
to manufacture drugs in case of emergencies
(Article 5), that aid should be provided to coun-
tries with no manufacturing capacity to obtain
pharmaceuticals (Article 6), and that developed
countries should assist developing countries to
obtain transfer of technology and knowledge in
the area of pharmaceuticals (Article 7).

A decision of the WTO General Council in
August 2003, to be replaced by an amend-
ment of the TRIPS agreement agreed in 2005
allows countries to give compulsory licences
for the production of patented drugs to be ex-
ported in particular to least developed coun-
tries with little or no manufacturing capacity.
In this way, public health needs are given
priority over patent rights. However, there
are concerns that these achievements might
again be limited through so-called TRIPS-plus
rules contained in bilateral and regional trade
agreements, which are creating new challeng-
es to the right to health and the right to life.

“Human beings are at the
center of concerns for sustainable
development.”

Rio Declaration on Environment
and Development. 1992.

Health and the Environment _C—'D!_P
The right to a healthy environment, as stated
in UN General Assembly resolution 45/94 of
14 December 1990, calls for people to have a
right “[...] to live in an environment adequate
for their health and well-being”. This right has
been recognised in 90 national constitutions,
including most national constitutions enacted
since the Rio Conference on Environment and
Development (1992). The Earth Summit in
Rio de Janeiro and the plan adopted as Agen-
da 21 (1992) created a single policy framework
that brought together social, economic and
environmental concerns as interdependent
pillars of sustainable development. Safe and
clean water and air and adequate supplies of
nutritional food are all related to a healthy en-
vironment and the realisation of the right to
health. The World Summit on Sustainable De-
velopment (WSSD) in Johannesburg in 2002
reviewed the implementation of Agenda 21.
In the Johannesburg Plan of Implementation,
a strong commitment was expressed to im-
prove worldwide health information systems
and health literacy, to reduce the prevalence
of HIV/AIDS, to reduce toxic elements in the
air and water and to integrate health concerns
with eradication of poverty.

Nevertheless, a quarter of all diseases world-
wide, from diarrhoea to infections and cancer,
are caused by environmental pollution. With
more than one-third of diseases attributable
to environmental causes, children carry a
disproportionate amount of the burden. Envi-
ronmental risks play a role in more than 80%
of diseases regularly reported to the World
Health Organization. Developing regions are
affected particularly by communicable diseas-
es and injuries, while in the developed world
cardiovascular diseases and cancer are more
prominent. Public and preventive strategies
for reducing and removing the environmental
risks to health would be a cost-effective way



to contribute to public health in all communi-
ties. Interventions such as phasing out leaded
gasoline (a cause for mental retardation among
children in various regions) demonstrate that
success is possible, but important initiatives
such as Millennium Development Goal 7 of
halving the proportion of people with sustain-
able access to safe drinking water and sanita-
tion by 2015 have still a long way to go.
(Source: WHO. 2006. Preventing Disease
Through Healthy Environments: Towards an
estimate of the environmental burden of dis-
ease.)

Several human rights documents make a link
between health and environment, such as
the African Charter on Human and Peoples’
Rights (in its Article 24) and the Additional
Protocol to the American Convention on Hu-
man Rights in the Area of Economic, Social
and Cultural Rights (in its Article 11). Case law
of human rights bodies confirms this link. In a
communication lodged with the African Com-
mission on Human and Peoples’ Rights in
1996, for example, several NGOs alleged that
the military government of Nigeria had been
directly involved in oil production through the
State oil company and Shell Petroleum and that
these operations caused environmental degra-
dation and health problems resulting from the
contamination of the environment among the
Ogoni People. In October 2001, the African
Commission found the Federal Republic of
Nigeria in violation of seven articles of the Af-
rican Charter on Human and Peoples’ Rights,
including the right to health. In a decision of
the Inter-American Court of Human Rights
of 2007 (the case of the Saramaka people vs.
Suriname), the Court held Suriname respon-
sible for human rights violations, including
the right to health, caused by environmental
degradation resulting from logging and gold-
mining.

®& Minority Rights

RIGHT TO HEALTH

3. INTERCULTURAL

RED
PERSPECTIVES

AND CONTROVERSIAL ISSUES

The 1993 Vienna Declaration makes it clear
that differences should be acknowledged, but
not in ways that deny the universality of hu-
man rights. The Committee on Economic, So-
cial and Cultural Rights’s General Comment
No. 14 on the Right to Health builds on this
awareness by requiring that health facilities,
goods and services must be culturally ap-
propriate. One cultural aspect of the human
right to health is the overemphasis on the bio-
medical system of health and therefore on the
understanding of how to realise the human
right to health. However, in many places in
the world, traditional medicine (TM) domi-
nates health care practice. In Africa, up to
80% of the population uses TM to help meet
their health care needs. In Asia (in China in
particular), Latin America, and among the in-
digenous people of Australia and the Ameri-
cas, TM is used by more than 40% . The WHO
defines TM as therapies that “/...] involve
use of herbal medicines, animal parts and/or
minerals; and non-medication therapies [...],
manual therapies and spiritual therapies”. The
practice of TM is closely tied to the right to
culture, laws protecting intellectual property,
the right to land and the right to sustainable
development. Recognising the widespread
use and benefits of TM and the importance
of economically and culturally appropriate
therapies, the WHO had developed a Tradi-
tional Medicine Strategy (2002-2005) to help
ensure the rational use of TM throughout the
developing world.

In other instances, the right to health may be
neglected or violated because of unequal pow-
er relations based on gender, age, religion, eth-
nicity, etc. which exist within groups and are
considered fundamentally bound to culture.

155



156

RIGHT TO HEALTH

Again, the basic principle of non-discrimination
applies. Female genital mutilation (FGM) is a
practice that has a wide distribution over much
of Africa and parts of the Mediterranean and
Middle East. The practice, although often false-
ly ascribed to the practice of religion, has a his-
tory going back over 2000 years. The practice
may severely impair the physical and psycho-
logical well-being of girls and women.
According to a joint statement by the WHO,
UNICEF and UN Population Fund from Febru-
ary 1996 it is “unacceptable that the interna-
tional community remain passive in the name
of a distorted vision of multiculturalism. Hu-
man behaviours and culture values, however
senseless or destructive they may appear from
a personal and cultural standpoint of others,
have meaning and fulfil a function for those
who practice them. However, culture is not
static but it is in constant flux, adapting and
reforming”. In 2008, the three organisations
updated their statement, which provided new
evidence about the practice and emphasised
the human rights and legal aspects. In the
same year, WHO’s World Health Assembly
passed a resolution on the elimination of FMG
which focused on the importance of concerted
action in the sectors of health, education, fi-
nance, justice and women’s affairs.

®& Human Rights of Women

4. IMPLEMENTATION
AND MONITORING

Respecting, Protecting and _@L?
Fulfilling the Human Right to Health

Government obligations towards assuring that
the members of society enjoy the highest at-
tainable standard of health require a range of
commitments. The obligation to respect the
human right to health means that the state
cannot interfere with or violate the right. An
example would be refusing to provide health

care to certain groups, such as ethnic minori-
ties or prisoners, and arbitrarily denying health
care as in the case of not allowing women to
be cared for by male doctors and not provid-
ing female doctors. Protecting the right to
health means that the state must prevent non-
state actors from interfering in any way with
the enjoyment of the human right. An exam-
ple would be preventing a corporation from
dumping toxic waste into a water supply. If
the violation occurs, the state must provide the
people with some form of redress. This also
means that the state is obliged to adopt nec-
essary and adequate legislation, such as laws
regulating and monitoring toxic waste man-
agement. Fulfilling the right to health means
that the state must be proactive in providing
access to health care. For example, a sufficient
number of health clinics should be established
to serve a population and these clinics should
provide services according to the means of the
population they serve. The state should publi-
cise location, services, and requirements of the
clinic. This cannot be assured where health
care is relegated only to the private sector.
Limitations of the

Sk
Human Right to Health

Some human rights are so essential that they
can never be restricted. These include free-
dom from torture and slavery and freedom of
thought. Other human rights can be restricted
when the public good takes precedence over
the individual right. Article 4 ICESCR allows
for limitations only to the extent that they are
determined by law and only in so far as this
may be compatible with the nature of these
rights and solely for the purpose of promot-
ing the general welfare in a democratic soci-
ety. Protecting the right to health in terms of
public health has been used by the state as a
reason to place restrictions on other human
rights. It is often in an effort to prevent the
spread of infectious diseases that limits have



been placed on other freedoms. Inhibiting the
freedom of movement, setting up quarantines
and isolating people are measures that have
been taken to prevent the spread of serious
communicable diseases such as Ebola, AIDS,
typhoid and tuberculosis. These measures
have been excessive at times. In order to pre-
vent human rights abuses being committed in
the name of public health, restrictive action
must be taken by the government only as a
final resort. The Siracusa Principles on the
Limitation and Derogation Provisions in the
International Covenant on Civil and Political
Rights of 1984 provide guidance in this respect
and describe the narrowly defined framework
under which restrictions may be imposed.
Any restriction must be
e provided for and carried out in accordance
with the law;
e in the interest of a legitimate objective of
general interest;
e strictly necessary in a democratic society
to achieve the objective;
e the least intrusive and restrictive means
available to reach the same objective;
e ot drafted or imposed arbitrarily, i.e. in
an unreasonable or otherwise discrimina-
tory manner.

Monitoring Mechanisms _Ca"_P
Ensuring that governments comply with their
obligations to respect, protect and fulfil the
right to health requires mechanisms at both
national and international levels. At the na-
tional level, government commissions, om-
budspersons and NGOs can participate in a
formal review process once the country has
ratified the treaty guaranteeing the right to
health. Each party to the human rights treaty
must submit a report to a treaty-monitoring
body, e.g. the Committee on Economic, So-
cial and Cultural Rights. At the time of the
review, NGOs also submit reports which are
often referred to as “shadow reports”. These

RIGHT TO HEALTH

shadow reports offer the view of civil society
and may not be in agreement with the gov-
ernment’s report. All submitted information
is taken into account when the treaty body
prepares Concluding Comments and Observa-
tions. Although there is no way of enforcing
compliance, this report becomes part of the
public record and in this respect, the country
may not wish to be blamed for human rights
abuses for that can have, among other con-
sequences, a direct impact on relations with
other countries. Once the Optional Proto-
col to the International Covenant on Eco-
nomic, Social and Cultural Rights, which
was adopted in 2008, will enter into force, an
individual complaints mechanism will also
encompass the right to health and allow for
individual cases to be decided by the Commit-
tee on Economic, Social and Cultural Rights.
The UN Special Rapporteur on the right of
everyone to enjoyment of the highest attain-
able standard of physical and mental health,
established by the (then) Commission on Hu-
man Rights in 2002 and carried over to the UN
Human Rights Council, compiles information
and conducts a dialogue with governments
and interested parties, reports regularly on the
status of the right to health, including laws,
policies, good practices and obstacles and
makes the necessary recommendations. To
this end, the Rapporteur undertakes country
visits and reacts to alleged violations of the
right to health.
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GOOD TO KNOW

1. GOOD PRACTICES

HIV/AIDS Prevention

Success stories in Cambodia, Uganda, Senegal,

Thailand, urban Zambia and high-income

countries show that comprehensive preven-

tion approaches are effective. Evidence sup-
ports that:

e Behavioural change requires locally ap-
propriate, targeted information, training in
negotiating and decision-making skills, so-
cial and legal support, access to means of
prevention (condoms and clean needles)
and motivation to change.

® No single prevention approach can lead
to wide-spread behavioural change in a
population. Prevention programmes on a
national scale need to focus on multiple
components developed with close input
from the target population.

e General population prevention pro-
grammes need to focus especially on the
young.

e Partnerships are essential for success. Mul-

“To succeed in abolishing the
practice of FGM will demand
fundamental attitudinal
shifts in the way that society
perceives the human rights
of women.”

Efua Dorkenoo. Cutting the Rose.

tiple programmes that seek out multiple
populations need to have multiple partners
including those infected with HIV/AIDS.

e Political leadership is essential to an effec-

tive response.

Citizens’ Juries and Public Health Policy
Citizens’ Juries (CJ) are a new model for mak-
ing public health policy decisions. Models in
the UK, Germany, Scandinavia and the US
involve 12 to 16 ordinary citizens, broadly
representative of the population, to scrutinise
information given to them, question expert
witnesses, discuss, deliberate and publish
their findings. The commissioning authorities
must respond within a given time. In the UK,
extensive pilot studies suggest that the CJs are
better at tackling complex issues and arriving
at solid findings than polls, focus groups and
public meetings. It is clear that ordinary citi-
zens are willing to become directly involved
in decision-making and that they have strong
and consistent views on the kind of public
health they want for themselves and their
families.

The Oath of Malicounda

In the 1980’s, a grassroots organisation in Sen-
egal developed a problem-solving curriculum
that involved the entire village learning about
their human rights and applying this knowl-
edge to their daily lives. The programme of-
fered participants a chance to tackle problems
such as health, hygiene, environmental issues,
financial and material management skills. TO-
STAN started a programme in Malicounda, a
village of 3,000 inhabitants, which is one of a
number of Bambara villages still practicing in-
fibulation, one of the most complete and bru-



tal forms of female circumcision. After great
public discussion, including a street theatre
performance that focused on problems of in-
fection, dangerous childbirth and sexual pain
caused by infibulation, the entire village took
an oath promising to end the practice of fe-
male circumcision. This became known as the
“Oath of Malicounda”. Two village elders then
set out to spread the word to other villages
that this practice needed to stop. By February
1998, thirteen villages had taken the Oath. Fif-
teen more villages put an end to the practice
in June that same year. The movement gained
international attention. On 13 January 1999,
the National Assembly of Senegal passed a
law prohibiting female genital mutilation. Le-
gal action alone would not have been enough
to abolish the practice. The power lay in the
social control enacted by the villages and the
demonstration of public will through taking
the “Oath of Malicounda”. TOSTAN training
emphasised the links between the right to
health and other human rights.
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Memory Books

In many countries, memory books have be-
come an important way of opening channels
of communication within families about HIV/
AIDS and, in particular, to help HIV-positive
mothers tell their children about the state of
their infection. Terminally ill parents and their
children work together to compile a memory
book which is often an album containing pho-
tos, anecdotes, and other family memorabilia.
In Uganda, the use of memory books was
pioneered by The AIDS Support Organisation
(TASO) in the early 1990s. Since 1998, the Na-
tional Association of Women Living with AIDS
has promoted this approach on a wider scale,
with help from PLAN Uganda. The Association
had found out that HIV-infected mothers have
great difficulty communicating with their chil-
dren about their ill health; the memory books
were good ways for the women to introduce
the idea of HIV/AIDS into their children’s
lives and discuss its impact. The book serves
as a reminder to the children of their roots

“When the friendly plants heard what the animals had decided
against mankind, they planned a countermove of their on.

Each tree, shrub, herb, grass, and moss agreed to furnish a cure for one
of the diseases named by the animals and insects. Thereafter,
when the Cherokee Indians visited their Shaman about their ailments
and if the medicine man was in doubt, he communed with the spirits
of the plants. They always suggested a proper remedy for mankind’s
diseases. That was the beginning of medicine among the Cherokee
tribe a long, long time ago.”

Cherokee. The Orgin of Medicine.
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so they do not lose their sense of belonging.
The book also promotes HIV/AIDS prevention
because children witness and understand the
ordeal the parent is going through and do not
want to suffer the same fate.

Attention to the most vulnerable

members of society

Everywhere in the world, drug users and
prisoners are among the most vulnerable
members of society. In the context of HIV/
AIDS and other serious conditions, the right
to health is scarcely implemented among this
population because their status as criminals
or the criminalisation of drug addiction re-
sults in a lack of access to information, edu-
cation and basic health and social services.
In the 1980s, the United Kingdom and the
Netherlands conceptualised a model known
as Harm Reduction. Since then, it has been
replicated and adapted to local use throughout
the world. This strategy is dedicated to reduc-
ing harm to drug users, both individuals and
communities. A spectrum of practices ranges
from safe use to managed use and abstinence.
Although the harm reduction paradigm may
involve the decriminalisation of some drugs
previously designated illicit, as in the Neth-
erlands, it at least requires a change in atti-
tude towards drugs by non-users to the extent
that human rights norms guide the treatment
of drug users whether they are incarcerated
or free in society. Strong evidence shows
that communities implementing harm reduc-
tion policies have fewer incidences of HIV/
AIDS and other blood transmitted infections
among IV drug users than communities not
using this approach. Countries that have in-
troduced measures such as safe injection fa-
cilities, clean needle exchange and education
and rehabilitation are also signatories of drug
control treaties and have not deemed harm
reduction to come into conflict with other in-
ternational treaties.

The Montreal Declaration

on Intellectual Disabilities

After many years of discussing the needs of
people with intellectual disabilities, the Mon-
treal PAHO/WHO Conference on Intellectual
Disabilities made an important declaration on
6 October 2004 that promises a paradigmatic
change in the way states and international
organisations define handicapped persons’
rights. The fact that they are first of all human
beings, rather than individuals with handi-
caps, must be central to all policies. The Dec-
laration calls on the international community
to be fully aware of the distinct task of ensur-
ing that people with intellectual disabilities
exercise their full rights as citizens. The focus
is on the fundamental qualities of: equality,
non-discrimination and auto-determination.
Turning away from a purely biomedical model,
the Declaration acknowledges “/...] the impor-
tance of a human rights approach to health,
well-being and disability”. Although it is not
legally binding, the Declaration is the only
document that serves as a guide and sets the
standard in dealing with the rights of people
with intellectual disabilities and, therefore,
will be the most important reference in this
field.

SARS

The SARS epidemic began in November 2002
and was considered controlled by July 2003.
During that time 8,400 people were reported
infected and over 900 were dead. The re-
sponse strategies of the countries most seri-
ously affected - China, Hong Kong, Vietnam,
Taiwan and Canada - brought out the various
human rights implications and underscored
the need for vigilance in order to protect all
human rights while ensuring the right to
health. Issues that arose during the epidemic
included: the significance of freedom of the
press, states’ obligations to international secu-
rity, and the individual right to health and jus-
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tifications for quarantine. WHO cited Vietnam for what has been done and what needs to
for its success during the 45 day outbreak dur- be done for the health of people. The extent
ing which 65 were infected and 5 died. The to which human rights have been integrated
holistic nature of the right to health is evident in the creation of policies, analysis of social
in the areas that were identified as directly re- and physical health conditions and delivery of
sponsible for Vietnam’s successful handling health indicates a positive movement towards
of the situation: the realisation of the human right to health.
e a comprehensive and well-functioning na- The following list indicates current trends:
tional public health network,
e rigorous treatment, surveillance and isola-

tion of infected individuals, Areas where experiences exist in link-
e effective work with WHO and other part- ing health and human rights both in
ners, the practice of governments and their
e early public acknowledgement of the out- partners and in scholarly literature:
break, ® Reproductive and sexual rights
e transparency in daily information given to e HIV/AIDS
the public through mass media and elec- e Torture (prevention and treatment)
tronic communication, e Violence against women
e excellent co-operation among all local and e Contagious diseases

national agencies and institutions.
Areas where policies and programmes
have begun to reflect an awareness of

2. TRENDS the value of linking health and human
rights:

Strategies for Integrating Human Rights e Rights of indigenous peoples

and Health Development ® Bioethical and human rights implica-

A human rights approach to health can pro- tions of genetic modification

Maternal and child health

Rights of persons with disabilities
Specific trade agreements and their
impact on the right to health
Post-disaster rehabilitation

Poverty alleviation

vide a framework that holds countries and
the international community accountable

“Infonnation and statistics Areas where very little research and

. even less application has been based
are a powerful tool for creating on the integration of health and hu-

a culture of accountability man rights. The gap is particularly no-
and for realizing ticeable in:

. » Occupational health
human rights. Chronic illness

Nutrition
Environment (air, water, fisheries, etc.)

Human Development Report. 2000.
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3. STATISTICS

Public Expenditure on Education, Health and Military Expenditure (in % of GDP):

Country Education (2007) Health (2007) Military expenditure (2010)
Australia 4.7 6.0 -
Austria 5.4 7.7 0.9
Burkina Faso 4.6 3.4 1.5
China - 1.9 2.0
Cuba 1.9 9.9 -
Georgia 2.7 1.5 3.9
Germany 4.4 (2006) 8.0 1.4
India 3.2 (2006) 1.1 2.4
Mali 3.8 2.9 1.9
Sweden 6.7 7.4 1.2
United Kingdom 5.6 6.9 2.7
United States 5.5 7.1 4.8
Zimbabwe - 4.1 1.3
(Sources: UNDP. 2010. Human Development Report 2010.; World Bank, World Development Indicators,
available at http://data.worldbank.org/indicator.)
Health Expenditure (2009)

. . Public .
Country Total (pol/(l) b(l)lfc(;l[r)ll()i]prlvate, (% of lota'l health FI(:;’I? ?})slg

expenditure)

Australia 8.5 65.4 3,867
Austria 11.0 74.5 5,037
Burkina Faso 6.4 61.7 38
China 4.6 50.1 177
Cuba 11.8 93.1 707
Georgia 10.1 28.7 256
Germany 1.3 75.7 4,629
India 4.2 32.8 45
Mali 5.6 47.9 38
Sweden 9.9 78.6 4,252
United Kingdom 9.3 83.6 3,285
United States 16.2 48.6 7,410
Zimbabwe - -

(Source: World Bank, World Development Indicators, available at http://data.worldbank.org/indicator.)

Life Expectancy at Birth (2010)

Country Life Expectancy (total population)
Australia 81.9
Austria 80.4
Burkina Faso 53.7
China 73.5
Cuba 79.0
Georgia 72.0
Germany 80.2
India 64.4
Mali 49.2
Sweden 81.3
United Kingdom 79.8
United States 79.6
Zimbabwe 47.0

(Source: UNDP. 2010. Human Development Report 2010.)
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Maternal Mortality (per 100.000 live births, 2010)

Country Maternal Mortality Ratio
Australia 4
Austria 4
Burkina Faso 700
China 45
Cuba 45
Georgia 66
Germany 4
India 450
Mali 970
Sweden 3
United Kingdom 11
United States 20
Zimbabwe 880

(Source: UNDP. 2010. Human Development Report 2010.)

4. CHRONOLOGY

1946 Constitution of the World Health

Organization (WHO)

European Social Charter (revised

1996)

1975 Declaration on the Use of Scientific
and Technological Progress in the
Interests of Peace and for the Ben-
efit of Mankind

1975 Declaration on the Rights of Disa-
bled Persons

1966 International Covenant on Eco-
nomic, Social and Cultural Rights

1978 Alma Ata Declaration on Primary

Health Care

African Charter on Human and

Peoples’ Rights

1988 Additional Protocol to the Ameri-

can Convention on Human Rights

in the Area of Economic, Social,
and Cultural Rights

Principles for the Protection of

Persons with Mental Illness and

the Improvement of Mental Health

Care

1961

1981

1991

1991

1992

1993

1994

1995

1997

1998

2000

2001

2002

United Nations Principles for Old-
er Persons

United Nations Conference on
Environment and Development
(UNCED)

Declaration on the Elimination of
Violence Against Women
International Conference on Popu-
lation and Development (ICPD)
Fourth World Conference on
Women (FWCW)

Universal Declaration on the Hu-
man Genome and Human Rights
(UNESCO)

Guiding Principles on Internal Dis-
placement

General Comment No. 14 of the
UN Committee on Economic and
Social and Cultural Rights on the
right to health

Doha Declaration on the TRIPS
Agreement and Public Health
World Summit on Sustainable De-
velopment
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2002 UN Special Rapporteur on the
right of everyone to enjoyment of
the highest attainable standard of
physical and mental health

2002 International Declaration on Hu-
man Genetic Data (UNESCO)

2006 United Nations Convention on
the Rights of Persons with Dis-
abilities

2008 Optional Protocol to the Interna-
tional Covenant on Economic, So-
cial and Cultural Rights

SELECTED ACTIVITIES

ACTIVITY I: IMAGING A § 2 1

“STATE OF COMPLETE PHYSICAL,
MENTAL AND SOCIAL WELL-BEING”

Part I: Introduction

For many people, the concept of health is not
fully enough developed to include the broad
needs of society as well as the state of the in-
dividual. This activity allows the participants
to recognise the various elements that make
up a state of optimal health and to share ideas
with other members of the group in order to
create a composite concept.

Part II: General Information

Type of activity: Brainstorming session and
group reflection

Aims and objectives: Becoming aware of the
broad scope of health as more than the “ab-
sence of disease”; initiating participants into
self-consciousness of the human right to
health; creating the links between health and
other fundamental needs; making connec-
tions between fundamental needs and human
rights

Target group: Young adults, adults

Group size: 10-30

Time: 120 minutes

Materials: Large sheets of paper, markers
and tape to fix sheets to the walls; a copy of
the Universal Declaration of Human Rights
(UDHR)

Skills involved: Verbal communication, par-
ticipatory analysis

Part III: Specific Information on the Activity
Instruction:
The facilitator reads the WHO definition of

“health”. The Preamble of the WHO Constitu-

tion defines health as a “[...] state of complete
physical, mental, and social well-being, and
not merely the absence of disease”. The facilita-
tor then asks: What elements and conditions
are needed to realise this broad state of health
in your community? The facilitator makes cer-
tain everyone understands the statement and
the question. If the group is slow in getting
started, the facilitator may ask the group to
give quick responses following the circle order
in which they are seated. All ideas are recorded
on large sheets of paper, large enough for all
to see them clearly. No idea is to be exclud-



ed. Once the group has exhausted their ideas,
someone will read all the ideas as they have
been recorded. The papers are put on the wall
for all to see. At this point, the facilitator asks
the individual persons to explain their thoughts
since everyone listed an element. The partici-
pants may ask each other about the listed top-
ics. (This takes approximately one hour.)

Brainstorming rules:
All participants including the facilitator sit
with chairs arranged in a circle or in a circle
on the ground. This practice fosters a sense
of equality among all. The activity involves
quick thinking as the input from participants
feeds the ideas and thought processes of the
group. The facilitator needs to maintain order
by doing the following:

1. All participants will call out their ideas;
however, they need to allow the recorder
to write the ideas as they are stated.

2. During the rewriting stage the participants
must listen carefully as the reporter for
each group presents the new list using hu-
man rights language.

Step 1:
The facilitator distributes copies of the Uni-
versal Declaration of Human Rights (UDHR)
or another thematically arranged source. S/he
explains that all the needs for health that have
been listed on the sheets are human rights.
For example, in the broadest sense, the right
to life, Article 3 of the UDHR, supports the
human right to health.
Step 2:
The facilitator instructs the participants to split
up into groups of 4-6. In these groups, they
will take the lists they have generated and find
the corresponding human rights. Each group
will choose a reporter to present the group’s
findings to the general group. During the pe-
riod of small group work, the facilitator visits
each group and observes and offers assistance
when asked. (Allow 30 minutes.)
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Step 3:

The facilitator reconvenes the large group. The
group reporters present their findings. Some-
one records the new list of human rights that
support and ensure the right to health on new
sheets of paper that are attached to the wall
for all to see. The group may ask questions
throughout this session. These lists will re-
main on the wall for future reference. (Allow
30 minutes.)

Step 4:

In order to evaluate the session, the facilitator
asks the participants to say what they have
learned from the session and also to suggest
how the exercise could be improved.

Methodological hints:

e This exercise is one of empowerment. The
facilitator needs to encourage participants to
use their own ideas, be able to think critical-
ly and do their own research. S/he must not
play the “expert” who has all the answers.

e In both the brainstorming and reflective
parts of the session, all participants should
speak. If one or several persons dominate
the group discussion, the facilitator should
suggest that no one should speak more
than once until all others have been heard.

e Emphasise the “common sense” quality of
human rights by telling the participants that
the UDHR is the encoding of ideas concern-
ing human dignity that all peoples hold to

be true.
52

ACTIVITY II:
ACCESS TO MEDICATION

Part I: Introduction

Unrestrained access to medication is not se-
cured for all suffering or sick people world-
wide. In Africa, for example, millions of
human beings die because they cannot afford
the life prolonging or pain-relieving medica-
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ments the great pharmaceutical companies
provide. For this reason and because of NGO
pressure some governments have started to
import cheaper generic medical products
from other countries. The pharmaceutical in-
dustries judge this a violation of their property
rights.

Part II: General information

Type of activity: Simulation

Aims and objectives: Understanding the com-
plexity of human rights; balancing opposing
requirements

Target group: Young adults, adults

Group size: 15 to 40 max.

Time: 120-180 minutes

Materials: Flipchart, markers, tape

Skills involved: Communication skills, empa-
thy

Part III: Specific information on the Activity
Instruction:
The facilitator gives background information
on the following situation: The government of
an African state gave in to the lobbying and
pressure of civil society and started to hand
out and sell cheap generic medicaments im-
ported from other countries. Some pharma-
ceutical companies see a violation of their
patents and file suits against the government
and some NGOs.
The participants split up in four groups each
of which represents one party in the trial. The
facilitator then informs each group on the po-
sition in the trial and gives about 20 minutes
time to prepare for the trial by finding argu-
ments and framing positions. Each group des-
ignates a speaker who will later on present the
arguments.
Following roles have to be met in the moot
court:
e The judge ponders the arguments of the
three litigants and renders a judgment.

e The representative of the pharmaceuti-
cal industry is interested in increasing
sales and will not abstain from their pat-
ent rights in favour of the sick.

e Government representative: The govern-
ment hands out and sells cheap generic
medicaments imported from abroad only
because of NGOs’ pressure but basically
shares the position of the pharmaceutical
companies.

e The NGO representative has successfully
urged the government to hand out gener-
ic medicaments for free or at a very low
price.

While the groups prepare their arguments the

facilitators should prepare the room for the tri-

al. Afterwards the groups take their places, the
judge opens the trial and asks each group to
bring forward their positions and arguments.

The judge sums up all arguments, ponders

them and renders a judgment that should al-

low all litigants’ positions.

Tips for variation:

Finding a consensus in the group: After all
parties have brought forward their arguments
in the plenary session the participants form
working groups. In each working group there
should be at least one member of each litigant
plus a judge. The facilitator asks the groups to
try to reach a consensus without neglecting
the position of a single party. After 30 minutes
group work each group presents their discus-
sion process and their possible solution in the
plenary. The most important questions and so-
lutions are written down on a flipchart. When
all groups have presented a discussion on the
process of decision-making should round up
the activity.

Related rights/further areas of exploration:
Globalisation, discrimination, poverty
(Source: Adapted from: Council of Europe.
2002. COMPASS. A Manual for Human Rights
Education with Young People.)
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LOOKING AT HUMAN RIGHTS WITH
GENDER SENSITIVE EYES

EMPOWERMENT OF WOMEN

» The advancement of women and the achievement of equality between
women and men are a matter of human rights and a condition for social
justice and should not be seen in isolation as a women’s issue.«

Beijing Declaration and Platform for Action. 1995.
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ILLUSTRATION STORY

Real Life Case: The Story of Selvi T.

Selvi is 22 and pregnant with her fifth child.

Her husband started his attacks when she
was pregnant with their first child. “That first
time, he hit me, he kicked the baby in my
belly and he threw me off the roof”, she said.

“The baby survived but I think [the child] has

a mental illness.” Since then, the violence
has increased in frequency and severity
and now even affects their children. Selvi’s
husband controls every aspect of her life
and is extremely jealous. She reported: “He
rapes me all the time, and he checks my fluids
‘down there’ to check that I didn’t have sex
[with another man].”

In 2008 Selvi finally went to the police after
her husband had “broken her skull and
arm”. The police brought her husband to the
station, gave the couple some food and sent
them home, telling her “There’s no problem,
we spoke to him, you’re back together.” The
second time Selvi went to the police station,
they brought her to the hospital as she was
bleeding from her head where he had hit her
with a rock. Nevertheless, they told her she
should reconcile with her spouse.

At this point in 2009 Selvi’s husband locked
her in a room and beat her every day. When
she escaped and went to the police a third time,
they called the husband and he apologised.
The police sent her home again. In 2010 Selvi
went to the police a fourth time when her
husband brought friends home late at night
and “offered” Selvi to them. To escape, she
jumped off the roof and ran to the police
station. Her husband told the police she was
lying. They believed him. “Just go back with
your husband and stay there”, she was told.
Selvi secretly went to the family court but
told the prosecutor she was too afraid to

make a formal complaint. The case being that
serious the prosecutor independently started
a procedure to secure a protection order for
Selvi. The court ordered Selvi’s husband to
stay away from her and pay her maintenance.
But the order was not enforced. He made no
maintenance payments, never moved out and
still beat her. The police never checked up on
her after the order had been issued.

At one point Selvi moved into a shelter. But
not even the shelter provided security from
her husband who turned up one day after the
police had revealed the shelter’s location. A
woman working at the shelter told Selvi: “Just
talk to your husband, heis here, crying.” When
she did, he stabbed a fork into her forearm,
resulting in a scar that Selvi displayed in the
interview. He took her home.

The abuse continued when Human Rights
Watch spoke to Selvi in June 2010. Her
husband lives with her, rarely works, gambles,
does not pay the bills and frequently beats
her and the children. She is too afraid to
send the children to a government dormitory
and too terrified to escape. She cannot get
prenatal care - assistance that is urgent since
the abuse involves kicks to her abdomen -
because her state health insurance card was
among the civil documents her husband had
burnt on one occasion.

A municipal women’s group is aware of
Selvi’s situation and provides assistance,
but she sees no way out for herself or her
children.

(Source: Human Rights Watch. 2011. He loves
you, he beats you.)
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1. What are the main issues raised by this
case for human rights of women?

2. How can justice be done if access to courts
and the proper conduct of trials are at risk
because of the victim’s sex?

HUMAN RIGHTS OF WOMEN

3. Are laws and regulations enough to guaran-
tee equal opportunities for all human be-
ings? What else can ensure equal treatment
of women and men?

4. How can similar cases be prevented? Spec-
ify which mechanisms on local, regional
or international levels can be used.

NEED TO KNOW O

1. HUMAN RIGHTS OF WOMEN

Women have had to fight for their recognition
as full human beings and their basic human
rights for a long time, and unfortunately
the fight is not over yet. Although women’s
situation has improved in many ways almost
globally, societal factors still provide obstacles
for the full and immediate implementation of
human rights for women all over the world. The
20™ century has brought many improvements,
but also many setbacks, and even in times of
peace and progress women and their human
rights were not given special attention nor did
anybody for a long time object to such policy.
Nevertheless, in all periods of history heroines
can be found who fought for their rights and
the rights of other women, with arms or with
words. Eleanor Roosevelt, for example, insisted
that “all human beings are equal” should
be used instead of “all men are brothers”
in Article 1 of the Universal Declaration of
Human Rights (UDHR) when it was drafted
in 1948. This semantic change made it clear
that human rights belong to every human
being, no matter whether female or male, and
introduced equality as one of the fundamental
principles into the international human rights
protection discourse and regime.

The principle of equality as formally expressed
in law, without differentiation between women
and men, often implies hidden discrimination
against women. Due to the different positions
and roles that society traditionally attaches to
women and men, de iure equality often results
in de facto discrimination. This situation has
forced women’s human rights activists to
promote the differentiation between formal
and substantive equality.

In many contexts, formal equality has not
helped people in disadvantaged situations.
The notion has to move towards a substan-
tive definition of equality taking into account
plurality, difference, disadvantage and dis-
crimination. As Dairian Shanti emphasised
in her article “Equality and the Structures of
Discrimination”, “Neutrality does not allow for

“Translating the power of numbers
into the power of action for women,
by women, and in partnership
with men, is what the next
millennium will be about.”

Azza Karam. 1998/2005.
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sensitivity to disadvantages that may prevent
some people from benefiting from equal treat-
ment. Hence the focus must move to an em-
phasis on ‘equal outcomes’ or ‘equal benefits’”
Genuine equality between women and men
can only be achieved if both formal and sub-

stantive equality are fully realised.

Gender and the Widespread Misconception
of Human Rights of Women

Gender is a concept that does not only address
women and their human rights, but is rather
a more complex one which includes all sexes:
men, women as well as transgender persons.
It was first used in the 1970s and defined
by Susan Moller Okin “/...] as the deeply
entrenched institutionalization of sexual
difference that permeates our society”, but
further evolved due to dynamic political, social
and economic transformations throughout the
world. In 1998, Article 7 of the Rome Statute
of the International Criminal Court defined
gender as the “two sexes, male and female,
within the context of society [...]” after state
representatives had discussed the content of
the concept of gender intensively, some of them
opposing its extension to sexual orientation.
Yet, it is very common to find women defined
as a specific group instead of accepting them
as half of the population of the world, of
each country, of every indigenous people and
of many communities. This conception is
reflected in the documents in which women
appear in a paragraph or in a chapter together
with vulnerable groups, such as indigenous
peoples, aged persons, people with different
abilities and children. What connects these
vulnerable groups is that they all have suffered
and are still suffering from discrimination and
have not been able to and still do not fully
enjoy their basic rights.

®& Non-Discrimination

Gender, however, is a useful category of
analysis that helps us understand how human
beings assume different responsibilities,
roles and positions in society. Introducing a
gender analysis in the human rights theory
and practice makes us especially sensitive
to the differences between women and men
in society and the specific ways in which
women’s human rights are violated.

It is evident that gender-sensitive thinking
should be promoted to attain the same rights
for everybody, regardless of sex, colour of skin,
ethnicity and religion.

Human Security and Women

Human security and the status of women
are closely connected, as conflicts tend
to worsen gender inequalities and differ-
ences. Refugees and internally displaced
people, most of whom are women, the
elderly and children, need to be given
particular attention and assured special
protection. Domestic and other forms of
violence threaten the human security of
women.

Human security is also about ensuring
equal access to education, social serv-
ices and employment for everybody in
times of peace as well. Women are very
often denied full access to these serv-
ices and the full enjoyment of these
rights. Therefore, women and children
in particular can benefit from a human
rights approach to human security,
which proves that human security can-
not be achieved unless human rights
are fully respected. Thus, the eradica-
tion of any form of discrimination, par-
ticularly against women and children,
should constitute a priority on the hu-
man security agenda.



Of particular relevance for human
security is also the situation of women
in armed conflict and their protection.
®& Human Rights in Armed Conflicts

@) |
2. DEFINITION AND OP
DESCRIPTION OF THE ISSUE

A Look Back in History

An important historic event, the French
Revolution, marks the beginning of female
efforts to be recognised as equal human
beings in a world dominated by men. This era
constitutes not only the start of the movement
for civil and political rights of women, but
it also paved the way for the first women’s
movement for liberation and equality. One of
the most famous proponents of the movement
was Olympe de Gouges, who wrote the
Declaration of the Rights of the Woman
and Female Citizen. She and many of her
female fellows paid on the guillotine for their
commitment to women’s rights.

Great Britain, too, looks back on a long
and strong tradition of the female struggle
for equal rights. It is often even called the
“motherland of feminism”. As early as the
1830s, British women started to demand the
right to vote. For more than 80 years they
fought with changing methods and eventually
succeeded in 1918, when they were given
the right to vote, starting from the age of 30.
Other prioritised areas of action of these early
feminists included access to education, the
right of married women to own property, and
the right to hold public office.

The International Council of Women was
founded as early as 1888 and still exists today.
It has its seat in Paris and actively participates
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in the process of ensuring women’s rights
through international meetings, regional, sub-
regional and national seminars and workshops,
an intensive project development programme
in cooperation with international agencies,
resolutions drawn up and adopted in the
General Assembly, cooperation at all levels
with other non-governmental organisations,
and three-year plans of action in each of its
five Standing Committees.

The first intergovernmental body dealing
with women’s human rights was the Inter-
American Commission on Women (CIM),
created in 1928 for the Latin American
Region. This body was responsible for
drafting the Inter-American Convention on
the Nationality of Women, adopted by the
Organization of American States (OAS) in
1933. This treaty sparked a debate on how
the region was developing a body of law that
would deal with human rights.

From the beginnings of the United Nations,
in 1945, women tried to participate within the
organisation and to make their presence felt
in the content and implementation of human
rights instruments and mechanisms.

The Commission on the Status of Women
(CSW) was created in 1946 with the man-
date of promoting women’s rights all over the
world. Its first Chair was Bodil Boegstrup of

“Woman is born free and
enjoys equal rights with man
in every respect”

Article 1 of the Declaration of the Rights of
the Woman and Female Citizen. 1789.
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Belgium. CSW promoted the explicit inclusion
of women’s rights into the UDHR and makes
recommendations to the UN Economic and
Social Council (ECOSOC) on urgent problems
requiring immediate attention in the field of
women’s rights.

Although women equally contributed to
the evolution of the international political,
economic and social system from the very
beginning, the attention drawn to women’s
issues was minimal. Decades of gender
blindness in human rights documents made
people blind to this fact, too. The fundamental
rights of more than half of humanity were
forgotten, which inevitably leads to the
conclusion that there cannot be gender
neutrality in international or national laws
while societies across the world are still not
gender neutral, and continue to discriminate
against women.

It was only in the 1970s that the inequality in
many areas of daily life, poverty among women
and the discrimination against girl children
led the United Nations to decide to launch
the United Nations Decade for Women:
Equality, Development and Peace from 1976
to 1985. In 1979, the Decade culminated
in the adoption of the Convention on the
Elimination of all Forms of Discrimination
against Women (CEDAW). This document is
the most important human rights instrument
for the protection and promotion of women’s
rights and the first document which explicitly
recognises women as full human beings.
CEDAW contains civil and political rights as
well as economic, social and cultural rights,
uniting human rights which, for example, in
the International Covenants are divided into
two categories.

The Convention regulates issues related to the
public as well as to the private lives of women.

Several articles deal with the role of women
in the family and society, the need to share
responsibilities within the family, and the
urgency to implement changes in social and
cultural systems that attribute a subordinate
position to women. Only through such
elementary changes can the recognition of the
human rights of women be brought about on
the global level. As of May 2012, 187 states
have ratified the Convention. Numerous
Islamic states have made partly far reaching
reservations to the CEDAW obligations. The
CEDAW Committee puts particular emphasis
on the withdrawal of the reservations which
prevent the full enjoyment of the rights of
women contained in the Convention.

Discrimination against women is defined by
Article 1 of the Convention as “any distinction,
exclusion, or restriction made on the basis of
sex which has the effect or purpose of impairing
or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital
status, on a basis of equality of men and
women, of human rights and fundamental
freedoms in the political, economic, social,
cultural, civil or any other field.”

CEDAW obliges its states parties to:

o embody the principle of equality of
men and women in their national
constitutions or other appropriate leg-
islation;

o ensure the practical realisation of the
principle of equality;

» adopt appropriate legislative and other
measures, including sanctions where
appropriate, prohibiting all discrimi-
nation against women;

 establish legal protection of the rights of
women on an equal basis with men;

o refrain from engaging in any act or



practice of discrimination against
women and ensure that public autho-
rities and institutions act in conform-
ity with this obligation;

take all appropriate measures to elimi-
nate discrimination against women by
any person, organisation or enterprise;
repeal all national penal provisions
which  constitute  discrimination
against women;

ensure the full development and ad-
vancement of women, for the purpose
of guaranteeing them the exercise
and enjoyment of human rights and
fundamental freedoms on a basis of
equality with men;

modify the social and cultural pat-
terns of conduct of men and women;
achieve the elimination of prejudices
and customs and all other practices
which are based on the idea of the in-
feriority or superiority of either of the
sexes or on stereotyped roles for men
and women;

ensure that family education includes
a proper understanding of maternity
as a social function and the recogni-
tion of the common responsibility of
men and women in the upbringing
and development of their children, it
being understood that the interest of
the children is the primordial consi-
deration in all cases;

take all appropriate measures to sup-
press all forms of traffic in women and
exploitation of prostitution of women;
ensure to women the rights to vote in
all elections and public referenda, to
be eligible for election in all of them;
grant women equal rights with men
to acquire, change or retain their na-
tionality;
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o ensure to women equal rights with
men in the field of education.

On 6 October 1999, the General Assembly by
consensus adopted the Optional Protocol to
the Convention on the Elimination of all
Forms of Discrimination against Women and
called on all states parties to the Convention
to become party to the new instrument, too.
By ratifying the Optional Protocol, a state
recognises the competence of the Committee
on the Elimination of Discrimination against
Women - the body that monitors states parties’
compliance with the Convention - to receive
and consider complaints from individuals or
groups within its jurisdiction.

The Protocol contains two procedures:

o The communications procedure allows
individual women, or groups of women,
to submit claims of violations of rights
protected under the Convention to the
Committee. The Protocol establishes that
in order for individual communications to
be admitted for consideration by the Com-
mittee a number of criteria must be met,
for example that domestic remedies must
have been exhausted.

o The protocol also created an inquiry pro-
cedure enabling the Committee to initi-
ate inquiries into situations of grave or
systematic violations of women’s rights.
In either case, states must be party to the
Convention and the Protocol. The Proto-
col includes an “opt-out clause”, allowing
states to declare upon ratification or ac-
cession that they do not accept the inquiry
procedure. Article 17 of the Protocol ex-
plicitly provides that no reservations may
be made to its terms.
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The Optional Protocol entered into force on 22
December 2000. By May 2012, 104 states have
ratified the Optional Protocol.

The World Conference on Human Rights held
in Vienna in June 1993 gathered thousands
of activists and experts in human rights. The
Vienna Declaration and Programme of Action,
adopted as a result of the Conference, placed
emphasis on the promotion and protection
of the human rights of women and girls in
general and on the prevention of violence
against women. It stated that the human
rights of women and of girl children are an
inalienable, integral and indivisible part of
universal human rights. It also declared that
the full and equal participation of women in
political, civil, economic, social and cultural
life at the national, regional and international
levels and the eradication of all forms of
discrimination on grounds of sex are priority
objectives of the international community.

As part of its mandate, the Commission on
the Status of Women (CSW) organised four
major global conferences with the aim of
mainstreaming women’s rights as human
rights: Mexico (1975), Copenhagen (1980),
Nairobi (1985) and Beijing (1995). A Plan of
Action was launched after each of the main
conferences, containing a set of measures
and policies that states should take into
consideration for achieving equality between
women and men. Additionally, the progress of
commitments, primarily made by governments
at the 1995 Beijing World Conference on
Women was assessed every five years. In the
15-year review of the implementation of the
Beijing Declaration and Platform for Action
(March 2010), the CSW placed emphasis
on sharing experiences and good practices
and on taking account of the Millennium
Development Goals.

The Beijing Platform for Action is especially
important as it constitutes the most complete
programme on human rights of women with
a global diagnosis of the situation of women
and an examination of policies, strategies
and measures for the promotion of women’s
rights all over the world. The following
twelve critical areas of concern are given
special attention: poverty, education, health,
violence, armed conflict, economy, decision
making, institutional mechanisms, human
rights, media, environment, girl children,
and institutional and financial arrangements.
Some of these areas will be specified below.

1
Women and Poverty CZOP

In order to understand the different impact of
poverty on women and on men, it is necessary
to look at the division of most of the world’s
labour markets on the basis of gender. Very
often women work in the household, fulfilling
their duties in caring for the children, the
sick and elderly, doing the chores without
receiving pay and almost everywhere without
proper insurance of their own, although their
contributions are socially and economically
necessary and should be highly valued.
The division of labour based on gender is
one of the structural dimensions of poverty
that affects women. The biological function
of maternity is another structural dimension,
which is understood as a social function of
parenthood and social responsibility.
®& Right to Work

Freedom from Poverty

Facts and Figures

e The economic growth increases with
female labour participation.

» Women on average earn 17% less
than men.

o Although women perform 66% of the



world’s work and produce 50% of the
food, they earn only 10% of the in-
come and own only 1% of the pro-
perty.

» In some regions, women even provide
70% of agricultural labour and pro-
duce more than 90% of the food.

Poverty is also created through unequal pay-
ment for equal work and denied or restricted
accessto education or public and social services
or to inheritance rights and ownership of land.
Poverty, in its political dimension, shows the
inequality of members of our societies, and
poses significant obstacles in gaining access
to their civil, political, economic, social and
cultural human rights. It also decreases
access to information and possibilities for
participation in public organisations and
decision-making. In the context of migration,
poverty also leads to an increase of trafficking
in women, especially in Latin America, Asia,
Africa and Eastern Europe.

Women and Health _@',_P
Health involves emotional, social and physical
well-being. It is determined by the social, po-
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litical and economic context of women’s lives,
as well as by biology. The fact that women
give birth to children gives special relevance
to reproductive health and sexual health.
Equal relations between men and women in
matters of sexual relations and reproduction
require mutual respect, consent and shared
responsibility. Implicit in this are the right
of men and women to be informed of and to
have access to safe, effective, affordable and
acceptable methods of fertility regulation of
their choice, and the right of access to appro-
priate health care services that will enable
women to go safely through pregnancy and
childbirth and provide couples with the best
chance of having a healthy infant. The real-
ity is different: Discrimination on the basis of
sex leads to many health hazards for women,
including physical and sexual violence, sex-
ually-transmitted diseases (STDs), HIV/AIDS,
malaria and chronic obstructive pulmonary
disease due to cooking over open fires. Mor-
tality rates during pregnancy and childbirth
remain high in countries of the global south,
as the WHO shows in a global overview. Apart
from the UN system the issue is also on the
agenda of local or regional organisations: A
campaign, for example, for the adoption of an
Inter-American Convention on Sexual Rights

“When I was visiting Nigeria, I explained my own personal history.
Everybody remembers my birthday is June 13th but this is not exact.

I have to check, I still don’t know when exactly [I was born]. At the time
when I was born, in Korea, because of the high rate of mortality,
parents would not register births. Just let us see whether this boy or this girl
may live. Sometimes you had to wait one year or six months. |[...]

So my birthday was registered later, much later. My father just waited [...]
so don’t believe my passport’s birthday. ”

Ban Ki-moon. 2011.
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“Some women say they won’t
have their daughters purified when
the social worker is around.
They humour her until she leaves
and once she is gone they come
and ask me to circumcise their
girls. I have her mother,
her aunt or neighbour hold her
while I cut her.”

Village midwife Om Mohammed, Egypt. 2012.

and Reproductive Rights was launched and is
endorsed by a regional alliance of Latin Amer-
ican organisations.

Customs and traditions also form a source
of danger to girl children and teenage girls.
The persistent tradition of female genital
mutilation (FGM), a fundamental violation
of women’s human rights, refers to several
types of deeply-rooted traditional cutting
operations performed on women and girls.
Often part of fertility or coming-of-age rituals,
FGM is sometimes justified as a way to ensure
chastity and genital “purity”. It is estimated
that more than 130 million girls and women
alive today have undergone FGM, mainly in
Africa and some Middle Eastern countries,
and two million girls a year are at risk of
mutilation. Cases of FGM have been reported
in Asian countries such as India, Indonesia,
Malaysia and Sri Lanka, and it is thought to be
performed among some indigenous groups in
Central and South America. In spite of national
laws against FGM, it is also being practiced
among migrant communities in Europe, North
America and Australia.

Without any perceived medical necessity,
FGM subjects girls and women to huge pain,
health risks and possibly life-threatening
consequences. Apart from numerous
international (such as Amnesty International)
and local NGOs (such as Egypt’s Cairo
Coalition Against FGM), the United Nations,
too, have frequently addressed the issue: in
2005 with a UNICEEF statistical exploration on
FGM, in 2008 by publishing an inter-agency
statement on the elimination of female genital
mutilation and in 2010 by fostering a global
strategy to stop health-care providers from
performing FGM. The UNICEF findings are
still valid: FGM prevalence rates are slowly
declining in some countries, attitudes towards
FGM are slowly changing as more women
oppose its continuation. Since in the meantime
in some countries the Arab Spring has brought
about parliaments and/or governments
with Islamist participation that tend to take
benevolent attitudes in regard to FGM, the
fighters against FGM should keep in mind
the following recommendations: Strategies
to end FGM as a social behaviour must be
accompanied by holistic, community-based
education and awareness-raising, programmes
must be country-specific and adapted to
reflect regional, ethnic and socio-economic
variances, and detailed segregation of data
by socio-economic variables can significantly
enhance and strengthen advocacy efforts at
the country level.

The case of Egypt shows the necessity of
these strategies in course of action: Although
female genital mutilation has been forbidden
and punishable by fine or imprisonment as
early as 1959 (a ban that has been upheld by
several decrees and high court decisions, the
latest one in 2008), the 2005 UNICEF study
showed that Egypt is still among the countries
with the highest (90%) FGM prevalence in
the world. Apart from pro-FGM attitudes of a



majority of women in both rural and urban
settings and an increasing political discussion
with strong Muslim Brotherhood and Salafi
factions, virtual impunity is one of the main
obstacles to reducing FGM in Egypt. “If we tell
a police officer in the local station, we will be
reporting to an officer who believes in it”, a
local anti-FGM activist explains.

A pandemic that seriously endangers women
is HIV/AIDS. Although the new infections
worldwide peaked in 1997 and the number
of new infections has declined since, the
percentage of women living with HIV has
continuously risen in the last decades. Globally,
women represent half of all people living with
HIV: In the Caribbean, North Africa and the
Middle East the percentage is about 50%, in
Sub-Saharan Africa it is 59% whereas the
infection rates in Europe are about 27% and
North America shows the lowest rate world-
wide with 21%.

However, the UNAIDS World AIDS Day Re-
port 2011 showed some encouraging trends
in the fight against AIDS: The proportion of
women living with HIV has remained stable
and new infections in general have decreased
in 33 countries, 22 of them in Sub-Saharan
Africa (the region most affected by the AIDS
epidemic), due to changes in sexual behav-
iour, rising age of first sexual contact and in-
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creased antiretroviral treatment of pregnant
women. The report gives a carefully positive
outlook that the goal of eradicating new in-
fections among children by 2015 might be
reached if efforts are intensified in four areas
of action: preventing HIV infection of women
of reproductive age by stopping sexual and
drug-related transmission and integrating
prevention efforts in prenatal care, enabling
access to women’s family-planning services,
and guaranteeing regular HIV testing and
counselling for pregnant women as well as
access to antiretroviral drugs for pregnant
women living with HIV and their newborns.
In this respect, South Africa can serve as an
example of good practice: In 2010, the country
provided an estimated 95% of eligible wom-
en with antiretroviral medication to prevent
new HIV infections among children meaning
that the provision rate almost doubled in only
three years. This achievement reflects politi-
cal commitment, strong civil society engage-
ment, decentralised service delivery and em-
powerment by nurses.

Also in 2011, the UN Security Council in its
Resolution 1983 stated that women and girls
are particularly affected by HIV and that the
disproportionate burden of HIV and AIDS on
women is one of the persistent obstacles and
challenges to gender equality and empower-
ment of women. Within its mandate of peace

“States should strike a better balance between border control and
their obligation to protect people who are holders of rights,
namely asylum seekers and presumed victims of trafficking. [...]
Protective obligations toward victims of human rights violations should
be seen as an integral part of a ‘healthy’ migration policy.”

Maria Grazia Giammarinaro. 2012.
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maintaining the Security Council urged mem-
ber states and other relevant stakeholders to
support the development and strengthening
of capacities of national health systems and
civil society networks in order to provide sus-
tainable assistance to women living with or
affected by HIV in conflict and post-conflict
situations.

®& Right to Health

|
Women and Violence CZ-P

In many societies women and girls are subject
to physical, sexual and psychological violence
which cuts across the lines of income, class
and culture, in both public and private life.
Women are often victims of rape, sexual abuse,
sexual harassment or intimidation. Sexual
slavery, dowry crimes, honour killings, forced
pregnancy, enforced prostitution, sterilisation
and forced abortion, prenatal sex selection,
female infanticide and female genital
mutilation are also acts of violence committed
against women.

Facts and Figures

e At a minimum, one out of three wom-
en worldwide has been abused in any
form in her lifetime. Therefore, sexua-
lised violence against women and girls
is a problem of pandemic proportions.
Furthermore, women and girls usually
know the abuser. Violence against
women and girls is among the most
pervasive human rights violations. It
devastates lives, fractures communi-
ties and stalls development.

» Violence against women creates enor-
mous economic costs. In the US it is
estimated that the costs of intimate
partner violence exceed 5.8 billion
dollars per year: US$ 4.1 billion are for
direct medical and health care servi-

ces, while productivity losses account
for nearly US$ 1.8 billion. Violence
against women decreases the eco-
nomic development of each nation;
it impoverishes individuals, families
and communities.

o The United Nations Population Fund
estimates the number of “honour kill-
ing” victims as high as about 5000
women per year. In some societies the
chastity of women is seen as family
affair so that rape victims, women
suspected of engaging in premarital
sex and women accused of adultery
are murdered by their relatives.

All such acts of violence violate and impair or
nullify women’s enjoyment of human rights
and fundamental freedoms. Hence it was of
utmost importance that the Declaration on
the Elimination of Violence against Women
was adopted by the United Nations General

Assembly by consensus in 1993 as a tool for

preventing violence against women. According

to Article 2 of the Declaration, violence against
women shall be understood to encompass, but
not be limited to:

o physical, sexual and psychological violence
occurring in the family, including batte-
ring, sexual abuse of female children in the
household, dowry-related violence, marital
rape, female genital mutilation and other
traditional practices harmful to women,
non-spousal violence and violence related
to exploitation;

e physical, sexual and psychological vio-
lence occurring within the general commu-
nity, including rape, sexual abuse, sexual
harassment and intimidation at work, in
educational institutions and elsewhere,
trafficking in women and forced prostitu-
tion;



o physical, sexual and psychological violence
perpetrated or condoned by the state, wher-
ever it occurs.

Moreover, a Special Rapporteur on Violence
against Women was established in 1994.

Besides the UN system with its continuously
increasing efforts, some regional organisations
have committed themselves to the prevention,
or even to the eradication, of violence against
women. The Inter-American system of human
rights, for example, provides for the protec-
tion of women by way of the Inter-American
Convention on the Prevention, Punishment
and Eradication of Violence against Women
of Belém do Parad of 1994. By May 2012, 32
of 35 independent states of the Americas had
ratified the Convention, which is one of the
most significant landmarks in the history of
drawing attention to women within the hu-
man rights system. This Convention was de-
veloped by the Inter-American Commission of
Women in a five-year process and constitutes
an important political and legal framework. It
lays the basis for a coherent strategy to tackle
the problem of violence, making it obligatory
for states to implement public strategies for
the prevention of violence and assistance for
victims.

In the framework of the African Commission
on Human and Peoples’ Rights, the Protocol
to the African Charter on Human and
Peoples’ Rights on Rights of Women in
Africa (Maputo Protocol) was elaborated and
adopted by the member states of the African
Union (AU) in 2003, and subsequently
entered into force in 2005. By May 2012 30 of
53 member states of the African Union have
ratified this Protocol.

Within the main conventions of the Council
of Europe (CoE) there are two conventions
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in the field of women’s rights: the European
Convention of Human Rights (ECHR) and the
European Social Charter and their respective
protocols. Although women’s rights are not ex-
plicitly discussed in the ECHR, Article 14 pro-
hibits any distinction based on grounds of sex
(or other grounds). Additional Protocol No. 7
to the Convention added equality of spouses
with regard to their rights and responsibili-
ties in marriage to the rights protected, and in
Protocol No. 12 discrimination by any public
authority based on any ground such as sex is
set out as a general prohibition. Specific rights
for women are defined in the European Social
Charter such as equal remuneration, protection
of mothers, protection of working women and
the social and economic protection of women
and children. The right to equal opportunities
and treatment with regard to employment with-
out discrimination based on sex is defined in
the 1988 Additional Protocol.

Women and Armed Conflict ( 2!?

Women often become the first victims of
violence during war and armed conflict. In her
essay “The Second Front: the Logic of Sexual
Violence”, Ruth Seifert states that in many
cases it is a military strategy to target women
in order to destroy the enemy. As shown above,
sexual violence against women is a crime with
a pandemic dimension. But in contrast to
intimate partner violence, where the violence
is a form of male dominance over women,
sexual violence in times of war is a kind of
communication between men which runs
over the bodies of women. Women and girls
are targeted as a tactic of war to humiliate,
dominate, instil fear in, punish, disperse and/
or forcibly relocate members of a community
or ethnic group. Rape and other sexual
violence can even constitute genocide when
committed with the intent to destroy a group in
whole or in part, as found by the International
Criminal Tribunal for Rwanda (ICTR) in its
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“It is now more dangerous to
be a woman than to be a sol-
dier in modern conflict.”
Maj. Gen. Patrick Cammaert. 2008.

decision concerning Jean-Paul Akayesu. The
fact that “ethnic cleansing” is a strategy of
war and rape is not a side-effect but one of its
methods has been among the conclusions to be
drawn also from the war in Bosnia in the early
1990s. Starting with the tribunals on Rwanda
and the former Yugoslavia, these crimes are
targeted and no longer remain in the shadow
of impunity. The Statute of the International
Criminal Court of 1998 for the first time in
history explicitly spells out crimes such as
rape, forced pregnancy and forced prostitution
as crimes against humanity and provides for
a system of individualised responsibility that
aims at bringing justice to victims and rightful
punishment to the perpetrators.

Facts and Figures

o At the International Criminal Tribunal
for the Former Yugoslavia, 18 deci-
sions resulting in convictions were
related to sexual violence while UN of-
ficials estimate that rape victims may
amount to as many as 60.000. The
number of convictions by other courts
is still lower: eight by the International
Criminal Tribunal for Rwanda, and six
by the Special Court for Sierra Leone.

Women rarely play an active role in the deci-
sions leading to armed conflicts, instead they

usually work to preserve social order in the
midst of conflicts and give their best to en-
sure a life as normal as possible. Furthermore,
women “often bear a disproportionate share of
war’s consequences”, as the International Cen-
ter for Research on Women in its information
bulletin on post-conflict reconstruction stated.
Many women are left behind as widows facing
the exorbitant burden of supporting their fami-
lies while sometimes having to deal themselves
with a trauma caused by being exposed to vio-
lence, especially sexual violence, during the
conflict. These factors must all be taken into
increased consideration, especially in future
peace-keeping missions so that women can be
provided with as much assistance as possible
in dealing with their special needs.

A paradigm shift in post-conflict reconstruc-
tion was brought about by UN Security Coun-
cil Resolution 1325 (2000) which was the first
legal document by the Council requiring parties
to a conflict to respect women’s rights and sup-
port their participation in peace negotiations
and post-conflict reconstruction, and which
was followed up by Resolutions 1888, 1889 and
1894 (2009). The Resolutions stressed the need
to adopt a gender perspective in armed conflict
as well as in institutional conflict management,
peace-keeping and post-conflict reconstruc-
tion, to train staff on women’s rights and to
equally involve women into peace and security
maintaining processes, especially on decision-
makers level. Several states have meanwhile
established national action plans on the im-
plementation of the Resolutions, and civil so-
ciety initiatives work on the same goal. When
it comes to practice, however, the UN hardly
keeps pace with its own goals: No woman has
been appointed chief or lead peace mediator
in UN-sponsored peace talks yet, but in some
talks sponsored by the AU or other institutions
women have joined a team of mediators. A re-
cent positive case is the role of Graga Machel as



“The phenomenon of biopiracy
through which Western corporations
are stealing centuries of collective
knowledge and innovation carried
out by Third World women is now
reaching epidemic proportions.
Such “biopiracy” is now being
justified as a new “partnership”
between agribusiness and Third
World women. For us, theft cannot
be the basis of partnership”

Vandana Shiva. 1998.

one of the three mediators for the Kenya crisis
in 2008. Women’s participation in peace nego-
tiations remains ad hoc, not systematic - it av-
erages less than 8% of the 11 peace processes
for which such information is available. Fewer
than 3% of signatories to peace agreements are
women. Addressing, among others, these insuf-
ficiencies, the UN General Assembly addition-
ally backed the Security Council Resolutions
with its Resolution 66/132 in 2011.

®& Human Rights in Armed Conflict

Women and Natural Resources _GD!_P

As Vandana Shiva indicates in “Monocultures,
Monopolies, Myths and the Masculinisation of
Agriculture”, women in India play an important
role when it comes to preserving knowledge
about natural resources and the environment:
“Women farmers have been the seed keepers
and seed breeders over millennia.” This is not
only true for India, but for the whole world.
Through their management and use of natural
resources women provide their families and
communities with sustenance. Therefore, the
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recent trend of “land grabbing” - large-scale
land acquisitions by domestic and transna-
tional companies, governments, and individu-
als following the 2007-2008 world food price
crisis — sees women and their children as the
first victims in many regions of the global
south.

The deterioration of natural resources has
negative effects on the health, well-being and
quality of life of the population as a whole,
but especially affects women. Moreover, their
knowledge, skills and experience are rarely
taken into consideration by decision-makers
who are mostly male. The Rio+20 United
Nations Conference on Sustainable Devel-
opment therefore set a focus on gender equal-
ity being fundamental to a sustainable future,
discussing strategies and programmes for
gender equality and sustainable development
and highlighting women’s empowerment in
so-called green economies. UN Women Ex-
ecutive Director Michelle Bachelet called for
robust policies and strong commitments that
fully reflect the central role of women in sus-
tainable development and in bringing real
change in people’s lives by way of women’s
full participation in the sustainable develop-
ment agenda.

o
The Girl Child Ba2

In many countries, the girl child faces
discrimination from the earliest stages of
life, through childhood and into adulthood.
Due to harmful attitudes and practices, such
as prenatal sex selection, female infanticide,
female genital mutilation, preference of
sons, early marriage, sexual exploitation,
and practices related to health as well as to
food allocation, fewer girls than boys reach
adulthood in some areas of the world. In
societies that prefer a son to a daughter,
prenatal sex selection and female infanticide
are widespread practices that have meanwhile
led to a demographic overhang of the male
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sex already striking the lives of more than one
generation. Due to lack of protective laws or
failure to enforce such laws, girls are more
vulnerable to all kinds of violence, particularly
sexual violence. In many regions, girls face
discrimination in access to education and
specialised training.

The tradition of child marriages also leads to
health problems for girl children. Marriage
before the age of 18 is a reality for many
young women. According to UNICEF’s es-
timates, over 64 million women aged 20 to
24 years were married or in union before the
age of 18. Mostly common in Asia, early mar-
riage inevitably leads to early maternity and
causes “a maternal mortality five times higher
among girls aged 10 to 14 than among wom-
en aged 20 to 24, the NGO Committee on
UNICEF stated in its documentation on girl
child health issues.

®& Right to Education

Right to Health

3. INTERCULTURAL

PERSPECTIVES
AND CONTROVERSIAL ISSUES

The concept of universality is of central
importance to human rights, but especially
indispensable when it comes to women’s
rights. Cultural diversity is far too often
used as an excuse or an impediment to the
full implementation of the human rights of
women. The document adopted during the
1993 World Conference on Human Rights in
Vienna is an essential achievement for women
as it underlines that “all human rights are
universal, indivisible and interdependent
and interrelated. [...] While the significance
of national and regional particularities and
various historical, cultural and religious
backgrounds must be borne in mind, it is
the duty of States, regardless of their political,

economic and cultural systems, to promote
and protect all human rights and fundamental
freedoms.”

Despite the widely shared concept of univer-
sality, many areas of women'’s daily lives are
still sources of controversy. In some religions
and traditions women do not enjoy the same
treatment as men. The denial of equal access
to education and employment opportunities
as well as overt exclusion from political de-
cision-making is considered normal. In some
extreme cases, these policies and perceptions
even pose a threat to the personal security and
the right to life of women.

In 2002, a young Nigerian woman was sen-
tenced to death by stoning by a Shari’a law
court. According to Amnesty International
Australia, the crime Amina Lawal had allegedly
committed was giving birth to a child out of
wedlock. This verdict caused an international
outcry and questioned the compatibility of
some cultural and religious practices with the
universality of human rights. Regrettably, more
recent incidents such as the case of Sakineh
Ashtiani in Iran whose execution was post-
poned several times and in the end transformed
to a ten-years sentence after a wave of interna-
tional protest in 2010 and 2011 or the 2012 case
of a Mali couple sentenced to 100 whippings
for the crime of giving birth to a child while
not being married show that little progress has
been made in reconciling religion or tradition
and women’s rights.

®& Prohibition of Torture

Religious Freedoms

Another religious practice affecting the daily
lives of women can still be found in India
where Sati, the Hindu tradition of a widow’s
self-immolation on her deceased husband’s
funeral pyre, was forbidden by the British
government as early as 1829, but still occurs,



as shown by the latest documented cases in
2006 and 2008. While Sati, traditionally seen
as the highly respected act of a woman'’s total
devotion to her husband, is still prevalent
but rather rare in modern India, there is a
shocking increase in the death toll among
(mostly young) women whose husbands are
well and alive. The so-called “dowry-deaths”,
sometimes also referred to as “bride-killings”,
in many cases occur after a longer period of
harassment and torture by the groom’s relatives
in order to press the bride’s family to pay a
higher dowry than formerly agreed upon. They
include cases of women who are murdered
but also of, presumably forced, suicide by self-
immolation, poisoning or hanging. Although
NGO and government as well as international
initiatives have been fighting dowry killings in
India and neighbouring countries for decades,
the Indian crime statistics report thousands of
cases annually and increasing numbers since
the 1990s.

Today, the political participation of women is
considered much more important than ever as
women can best further their own concerns. In
the last 50 years more and more women were
given the right to vote, to run for and hold pub-
lic offices. According to the former UN Devel-
opment Fund for Women (UNIFEM) more and
more women are seeking to transform politics,
and women’s groups are focusing on efforts to
increase women'’s representation on the ballot
to reinvigorate political accountability. Today,
there are more women in government than
ever before. The proportion of female parlia-
mentarians at the national level has increased
by 8% in the decade from 1998 to 2008, to the
current global average of 18.4%, compared
to an increase of just 1% in the two decades
after 1975. Yet, around the world, gender
equality in democratic governance continues
to be extremely limited. Women are outnum-
bered 4 to 1 in legislatures around the world.
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At mid-year 2009, only 17 heads of state or
government were women. Even if the present
accelerated rate of increase in women'’s repre-
sentation continues as compared to previous
decades, we are still a long way from reach-
ing the “parity zone” of 40-60%. According to
UN Women estimations, countries with “first
past the post” electoral systems without any
type of quota arrangements will not reach the
40% threshold of women in public office until
near to the end of this century.

The last years have also seen strong female
participation in democratic and social move-
ments and revolutions as well as almost im-
mediate set-backs. During the Iranian Green
Revolution of 2009 and 2010 and the Arab
Spring of 2011 TV stations worldwide broad-
cast pictures of women in the front line, dem-
onstrating and fighting for democracy and
participation, giving an idea of what gender
equality and participation might look like in
Islamic societies. Since the revolutions, how-
ever, ended up in continued repression, civil
war or democratic elections won by Islamist
parties women’s political participation seems
to be postponed again.

®& Right to Democracy

Since the fall of communism, women in post-
communist countries have earned about one
third less than their male colleagues for the
same job with the same qualifications. With-
in the European Union, Article 141 of the
Treaty establishing the European Community
demands equal pay for equal work for men
and women with the same qualifications. In
reality, however, many EU member states are
still far from fully achieving equal pay for
equal work for men and women. Moreover,
awareness is growing for the fact that being
a woman might not always be a stand-alone
ground for discrimination. For example, in
many fields, a woman is more likely to lose
her job than a man when growing old, or in
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many European societies a migrant or Mus-
lim woman will have more difficulties find-
ing an adequate job than a migrant or Muslim
man or a woman belonging to the majority
population. The European Union Agency for
Fundamental Rights describes multiple dis-
crimination as situations where discrimina-
tion takes place on the basis of more than one
protected ground and focuses on the practices
of national legislations and equality bodies,
but so far this everyday problem for many
women is not fully reflected in European anti-
discrimination law.

®& Right to Work

4. IMPLEMENTATION
AND MONITORING e ’D

Oes
The full implementation of human rights of
women requires special efforts to reinterpret
a number of international human rights
instruments and to develop new mechanisms
for assuring gender equality.

Regarding the implementation of human

rights of women, there are differentapproaches

to be followed not only by governments but
also by civil society:

o The primary one is the dissemination of
women’s human rights instruments and
mechanisms through human rights educa-
tion in the formal as well as the informal
education system. There is no way women
can exercise their human rights if they do
not know what these rights are.

« Another step is to encourage women to
monitor the performance of their states
to find out if they fulfill their duties as con-
tained in the human rights instruments that
they have ratified. If state obligations are
not properly fulfilled, NGOs can prepare al-
ternative or “shadow” reports to the specific
Committee. Women should be encouraged

to prepare alternative reports to the CEDAW
Committee, which monitors the compli-
ance of states parties with their obliga-
tions under the CEDAW and to other treaty
bodies. Shadow reports allow members of
civil society to hold their governments ac-
countable for the obligations and commit-
ments they have made at the international
level. Furthermore, they contribute to rais-
ing awareness about the CEDAW reporting
process in the country.

e In countries where the Optional Proto-

col to CEDAW has not been ratified yet,
campaigns should be organised to lobby
for its rapid ratification. A ratification of
this Optional Protocol means that the rati-
fying state recognises the competence of
the Committee on the Elimination of Dis-
crimination against Women to receive and
consider complaints from individuals or
groups within the respective state’s juris-
diction. In the case of gross and systematic
violations, the Committee may decide to
start an investigation, if this possibility has
not been excluded by the respective state
when ratifying the protocol.

o An important step towards the full imple-
mentation of women’s rights instruments is
the training of women advocates in the use
of human rights mechanisms. At present,
very few women know about international
human rights instruments and even fewer
realise the proper steps to invoke them.

The World Conference on Human Rights held
in Vienna in June 1993 supported the creation
of a new mechanism, a Special Rapporteur
on Violence against Women which was set
up in 1994. In 2009, Rashida Manjoo from
South Africa took over the position from
Yakin Ertiirk from Turkey. As part of her
duties, she visits countries and examines the
level of violence against women, and also
issues recommendations to bring practice in



conformity with international legal norms in
the field of human rights of women.

In spite of significant improvements in the
field of human rights of women in the past
30 years, the rise of ultra-conservative thought

GOOD TO KNOW

Human Rights from a Gender Perspective
The process of interpretation of international
human rights instruments in a more gender-
sensitive way has been started. One of the best
examples is the adoption of General Comment
No. 28 by the United Nations Human Rights
Committee in March 2000. By interpreting
Article 3 of the International Covenant on
Civil and Political Rights (ICCPR) on the equal
right of men and women to enjoy all civil
and political rights, the Committee reviewed
all the Articles of the Covenant through a
gender sensitive lens. In 1992, CLADEM, the
Latin American and Caribbean Committee for
the Defence of Women’s Rights, had already
launched a campaign including organisations
from all over the world which resulted in the
drafting of the Universal Declaration of Human
Rights (UDHR) with a gender perspective.
Now, this Declaration is used as a “shadow”
declaration for teaching purposes. The aim is
to encourage women not only to learn about
human rights, but also to include in this
framework their own experiences, needs and
wishes, expressed in their own language.

1. GOOD PRACTICES
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and fundamentalism in many societies has
meant an enormous setback for the human
rights of women. Therefore it is of utmost
importance that the urgent call to fully
implement all human rights of women for all
women be maintained at all costs.

Training for Women’s Rights

The People’s Movement for Human Rights
Learning (PDHRE) made an important
contribution to the advancement of women’s
rights with its pioneering “Passport to
Dignity” and the video series “Women hold
up the Sky”. The Passport to Dignity with its
global survey of the 12 main areas of concern
of the Beijing Declaration and Platform for
Action relates legal obligations with the reality
in many countries, based on expert reports as
well as first-hand accounts by women affected.
Another manual, “Between their Stories and
our Realities”, was produced with the support
of the Vienna Institute for Development and
Cooperation and the Austrian Foreign Ministry
Department for Development Cooperation in
1999 to commemorate the 20" anniversary
of CEDAW, and is an integral part of the
aforementioned video series “Women hold up
the Sky”. With this contribution, the People’s
Movement for Human Rights Learning
provided valuable material for training future
generations of women’s rights activists.
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At this juncture [ would like to pay tribute to the women of the
Women’s Caucus for Gender Justice who have taken the experiences of
women in war, identified strategies for dealing with violations and,
overcoming intense opposition from many representatives at the
International Criminal Court negotiations, managed to ensure that rape,
sexual slavery, forced pregnancy and other forms of gender-based and
sexual violence are included in the statute of the ICC.”

Mary Robinson, UN High Commissioner for Human Rights. 2000.

Digital Media to support Women’s and
Girls’ Rights

Despite of the world-wide existing digital
gap, more women than ever, especially
young and educated women, have access to

electronic media and the World Wide Web.

An increasing number of these women do
not limit themselves to just consuming digital
content but also actively seize the participation
opportunities offered by Web 2.0 technologies
and applications. A good practice of how to
overcome the one-way communication and use
digital media for societal commitment is the
World Youth Award that encourages young
people to use digital media to take action for
the UN Millennium Development Goals: Half
of the winners in all categories were projects
initialised or implemented by women, with
a strong focus on education, information
and participation. In 2011, two of the three
winners in the “Power 2 Women” category
explicitly addressed violence against women:
“Harrassmap” from Egypt implemented an
SMS system for reporting incidences of sexual
harassment, and “Bell Bajao!”, a multimedia
campaign to directly address men in the
context of violence, previously a severe taboo
in India, and to help men take ownership
of interventions to effectively end domestic

violence. The third winner, “Girls Only Radio
Station”, founded in Egypt in 2008, describes
itself as a an electronic magazine including
topics such as self-defence and rehabilitation
after sexual abuse as well as political
awareness for women in many fields, and
challenges the prevailing deeply entrenched
culture of discriminating women.

2. TRENDS

In the past two decades, women’s NGOs
have become actively involved in a number
of human rights and humanitarian law issues.
Women realised that without an organised
caucus women’s concerns would not be
appropriately defended and promoted. In
1998, a group of women took part in the
Rome conference drafting the Statute of the
International Criminal Court (ICC) to make
sure that the human rights of women would
be seriously considered and incorporated by
the drafters. Judging from the Rome Statute,
which entered into force on 1 July 2002, they
succeeded: International humanitarian law
reached a new landmark with the Rome
Statute, especially with regard to the inclusion
of crimes of sexualised violence. The atrocities



on the territory of the Former Yugoslavia and
in Rwanda have also shown that the protection
of women and their human rights need to
be part of the mandate of an International
Criminal Court.

For the first time in history the Rome Statute
explicitly mentions a variety of crimes punish-
able under the Statute which are mostly com-
mitted against women. For example, Article
7 (1) declares that “[...] rape, sexual slavery,
enforced prostitution, forced pregnancy, en-
forced sterilization, or any other form of sexual
violence of comparable gravity [...]” constitute
crimes against humanity. Moreover, explicit
attention is given to victims and witnesses.
Article 68 of the Statute states that “/...] the
safety, physical and psychological well-being,
dignity and privacy of victims and witnesses”
shall be ensured and that the trial chamber
may give the order to “[...] conduct any part of
the proceedings in camera or allow the presen-
tation of evidence by electronic or other special
means. In particular, such measures shall be
implemented in the case of a victim of sexual
violence or a child who is a victim or a witness.”
These protective measures are also a result of
the experiences made during the trials held at
the ICTY and the ICTR.

As of May 2012, 121 states across the world
have ratified the Rome Statute.

>

Women’s movements have succeeded in
promoting the human rights of women also
on the national level. In Uganda, for instance,
women’s legislators lobbied for a new land
bill which would enable women to inherit
land from their late husbands. Custom had
forbidden this for a long time. Finally, they
succeeded and many women now learn that
they have a right to the land which they need
in order to support themselves. This success
encouraged Ugandan women to take on
further issues related to and important for
women, such as the Domestic Relations Bill
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which aims at outlawing domestic violence
and traditions like polygamy.

The international community’s pledge to
eliminate gender disparities at all levels of
education by 2015 is part of the Millennium
Development Goals (MDGs). The aim of the
Millennium Development Goals is to encour-
age development by improving social and
economic conditions in the world’s poorest
countries. They derive from earlier interna-
tional development targets and were officially
established following the Millennium Sum-
mit in 2000, where all world leaders present
adopted the United Nations Millennium Dec-
laration, from which the eight goals were de-
rived. All goals explicitly and implicitly refer
to the living conditions of women and men;
two of them, goals 3 and 5, at women’s issues
exclusively:

« Goal 3: Promote gender equality and
empower women: Being the official
source of data to monitor advancement
towards the goals, the UNESCO Institute
for Statistics (UIS) releases the most recent
facts and figures in the Global Education
Digests. The 2010 edition of the digest
focuses on gender and shows the overall
trend that only one out of three countries
has reached parity in both primary and
secondary education. Regions with a ma-
jority of countries risking not to achieve
the goals by 2015 are Sub-Saharan Africa,
Latin America, Arab States, East Asia and
the Pacific region.

e Goal 5: Improve maternal health: Ac-
cording to the 2012 UN Interagency ma-
ternal mortality estimates, both the global
number of maternal deaths and the mater-
nal mortality ratio fell by one third since
1990. Although there has been significant
progress in all developing regions, the
average annual percentage decline glo-
bally still fell short of the MDG target. The
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estimated 1.7% annual rate of decline in
Sub-Saharan Africa, where levels of mor-
tality are highest, is slower than in any
other region.

Launched in 2008, the UNIiTE to End Violence
against Women campaign is a multi-year
effort aimed at preventing and eliminating
violence against women and girls in all parts
of the world. UNIiTE calls on governments,
civil society, women’s organisations, young
people, the private sector, the media and the
entire UN system to join forces in addressing
the global pandemic of violence against
women and girls.

By 2015, UNITE aims to achieve the following

five goals in all countries:

« adopt and enforce national laws to address
and punish all forms of violence against
women and girls;

o adopt and implement multi-sectoral na-
tional action plans;

« strengthen data collection on the preva-
lence of violence against women and girls;

« increase public awareness and social mo-
bilisation; and

« address sexual violence in conflict.

In 2010, the United Nations bundled their
competences and efforts in women and gen-
der issues by creating UN Women, the United
Nations Entity for Gender Equality and the

“Within the existing patriarchal
order CEDAW is an extraordinary
revolutionary document,
unique in its perception of women
as full human beings.”

Shulamith Koenig. 2009.

Empowerment of Women. In doing so, UN

member states took an historic step in acce-

lerating the process of reaching the organisa-
tion’s goals regarding gender equality and the
empowerment of women. The foundation of

UN Women came about as part of the UN re-

form agenda, bringing together resources and

mandates for greater impact. It merges and
builds on the important work of four previ-
ously distinct institutions of the UN system,
which focused exclusively on gender equal-
ity and women’s empowerment: the Division
for the Advancement of Women (DAW), the

International Research and Training Institute

for the Advancement of Women (INSTRAW),

the Office of the Special Adviser on Gender

Issues and Advancement of Women (OSAGI)

and the United Nations Development Fund for

Women (UNIFEM). The main functions of UN

Women are:

e to support inter-governmental bodies,
such as the Commission on the Status of
Women, in their formulation of policies,
global standards and norms;

o to help member states to implement these
standards, standing ready to provide suit-
able technical and financial support to
those countries that request it, and to forge
effective partnerships with civil society;
and

e to hold the UN system accountable for its
own commitments on gender equality, in-
cluding regular monitoring of system-wide
progress.

One of the latest documents to enforce and

mainstream gender issues in legislation

and administration as well as within the

United Nations themselves is UN General

Assembly Resolution 66/132 to follow-up to

the Fourth World Conference on Women, the

full implementation of the Beijing Declaration
and Platform for Action and the outcome of
the twenty-third special session of the General

Assembly adopted in 2011.



3. CHRONOLOGY

1789 Declaration of the Rights of the
Woman and the Female Citizen
(Olympe de Gouges)

1888 Foundation of the International
Council of Women

1921 International Convention for the
Suppression of the Traffic in Wom-
en and Children and amending Pro-
tocol

1950 Convention on the Suppression of
the Traffic in Persons and of the
Exploitation of the Prostitution of
Others (entry into force: 1951, ratifi-
cations by March 2012: 82)

1953 Convention on the Political Rights
of Women (entry into force: 1954,
ratifications by May 2012: 122)

1957 Convention on the Nationality of
Married Women (entry into force:
1958, ratifications by May 2012: 74)

1962 Convention on Consent to Marriage,
Minimum Age of Marriage and Re-
gistration of Marriages (entry into
force: 1964, ratifications by May
2012: 55)

1967 Declaration on the Elimination of
All Forms of Discrimination against
Women

1975 First United Nations World Confer-
ence on Women (Mexico City)

1976 Start of the UN Decade for Women:
Equality, Development and Peace

1979 Convention on the Elimination of
All Forms of Discrimination against
Women (CEDAW) (entry into force:
1981, ratifications by May 2012:
187)

1980 Second UN World Conference on
Women (Copenhagen)

1985 Third UN World Conference on
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Women (Nairobi): Adoption of the
Nairobi Forward-Looking Strategies
for the Advancement of Women to
the Year 2000

1994 Establishment of Special Rappor-
teur on Violence against Women

1994 Inter-American Convention on the
Prevention, Punishment and Eradi-
cation of Violence against Women
of Belém do Pard (entry into force:
1995)

1995 Fourth UN World Conference on
Women (Beijing)

1998 Rome Statute of the International
Criminal Court (entry into force:
2002, ratifications by May 2012:
121)

1999 Optional Protocol to the Convention
on the Elimination of All Forms of
Discrimination against Women (en-
try into force: 2000, ratifications by
May 2012: 104)

2000 UN Security Council Resolution
S/RES/1325 (2000) on Women and
Peace and Security

2000 Protocol to Prevent, Suppress and
Punish Trafficking in Persons, es-
pecially Women and Children, sup-
plementing the United Nations
Convention against Transnational
Organized Crime (entry into force:
2003, ratifications by May 2012: 147)

2000 23" Special Session of the General
Assembly on “Women 2000: Gender
Equality, Development and Peace
for the 21 Century”

2003 Protocol to the African Charter on
Human and Peoples’ Rights on the
Rights of Women in Africa (Maputo
Protocol)
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2005 Beijing +10: Ten-year Review and
Appraisal of the Beijing Declaration
and Platform for Action and the
Outcome Document of the Twenty-
Third Special Session of the General
Assembly

2008 UN Security Council Resolution
S/RES/1820 (2008) on Women and
Peace and Security

2009 UN Security Council Resolution
S/RES/1888 (2009) on Women and
Peace and Security

2009 UN Security Council Resolution
S/RES/1889 (2009) on Women and
Peace and Security

2009 UN Security Council Resolution
S/RES/1894 (2009) on the Protec-
tion of Civilians in Armed Conflicts

2010 UN Security Council Resolution
S/RES/1620 (2010) on Women and
Peace and Security

Beijing +15: Fifteen-year Review
and Appraisal of the Beijing Plat-
form for Action

Foundation of UN Women (United
Nations Entity for Gender Equality
and the Empowerment of Women)
by the United Nations General As-
sembly

UN General Assembly Resolution
A/RES/66/132 on the follow-up to
the Fourth World Conference on
Women and full implementation
of the Beijing Declaration and Plat-
form for Action and the outcome of
the twenty-third special session of
the General Assembly

2010

2010

2011

SELECTED ACTIVITIES

ACTIVITY I: C—El

PARAPHRASING THE CEDAW

Part I: Introduction

This activity aims at improving the under-
standing of the CEDAW and is especially
meant for non-lawyers who are not familiar
with legal terminology.

Part II: General Information

Type of activity: Exercise

Aims and objectives: Raising awareness
about women’s rights; becoming familiar

with legal terminology; working out different
viewpoints on women’s rights; discussing legal
instruments dealing with women’s rights.
Target group: Young adults and adults

Group size: 20-25; small group work and full
group discussion

Time: approx. 60 minutes

Material: Copies of the CEDAW, paper,
pencils

Skills involved: Understanding and para-
phrasing legal terminology, communicating,
co-operating, and assessing different points
of view.



Part III: Specific Information on the Activity
Instructions:
After having given an introduction to the
CEDAW, ask the participants to split into
groups of 4 or 5. Each of the groups will be
assigned a part of the CEDAW to translate it
into non-legal, everyday language. It is also
possible to assign the same article or articles to
each group, which makes detailed discussion
more interesting as different people might
perceive certain wordings differently.

Give the groups 30 minutes time to work, then

call them back to the plenary. Each working

group presents its “translation” to the full
group. Leave time to discuss and clarify
questions. Then have the group look at the
situation in their home country/countries.

A discussion of all or some of the following

questions can be useful in assessing what has

to be changed:

e Does your society set women’s rights apart
from human rights? How is this segrega-
tion done: By law? By custom?

e [s the segregation outspoken? Is it a “fact
of life” that no one really talks about?

e Does it affect all women? If not, which
women are most affected?

e Describe particular examples of gender
segregation.

e How do women respond to segregation?

e Are there human rights that men enjoy as
a matter of course while women have to
make special effort to have them acknow-
ledged?

e Are there areas of life where women are
expected to act through the intermediary
of men? What are the obstacles to wo-
men’s autonomy?

e What does the constitution of your country
say about women'’s rights? Are there dispa-
rities between reality and the constitution?

e Are you aware of any lawsuit currently in
process regarding women’s human rights?
What is the issue? Which rights are affected?

HUMAN RIGHTS OF WOMEN

Practical hints:

Working in small groups of 4 or 5 allows more
intensive discussions and gives silent or timid
participants a better chance of becoming
involved. Nevertheless, the results of the
group work should always be presented and
discussed in front of everyone in order to
ensure the same level of knowledge for all
participants.

Suggestions for variations:

The activity can be carried out with any legal
document according to the interests of the
participants and the topics of the course.

Part IV: Follow-up

A suitable follow-up could be to organise a
women’s rights campaign.

Related rights/further areas of exploration:
Human rights in general, minority rights, non-

discrimination.

ACTIVITY II:
THE PATH TO EQUALIA

Part I: Introduction

It's a long and winding road to equality...

participants help travellers to find their way
amidst various obstacles by drawing a fantasy
map of the path to Equalia, a country where
true gender equality exists. Equalia in present
exists only in people’s imagination but their
map shows the way to the future.

Part II: General Information

Type of activity: Group work, imagination
and drawing

Aims and objectives: Developing understand-
ing and appreciation of the goals of equality
and gender balance; developing imagination
and creativity to envision the future; promot-
ing justice and respect

Target group: Young adults and adults
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Group size: 10-30; work in small groups and
full group discussion

Time: approx. 90 minutes

Material: Sheets of paper and pencils for the
brainstorm, flipchart paper, marker pens of
different colours, a hiking map or any other
sort of map that shows physical features, such
as mountains, valleys, rivers, forests, villages,
bridges, etc.

Preparation: Familiarise yourself with the
map and the symbols used

Skills involved: Analysing, discussing and
group decisions, creative skills/drawing

Part III: Specific Information on the Activity

Instructions:

e Explain that in this activity participants
will be drawing a fantasy map of how to
travel to Equalia, a country where there is
true gender equality.

e Ask participants to remember folk tales
or other stories that use the metaphor of
a person going on a journey to present
moral ideals. Figure out some common
metaphors - the way a dark forest, for in-
stance, may be used as a metaphor for evil
or a red apple to represent temptation. The
traveller may show moral strength swim-
ming across a fast flowing river or humility
helping another person.

e Briefly review what a map looks like. Point
out the ways that contours are drawn, the
shading for mountains and rivers and the
symbols that are used for forests, moor-
land, buildings, power cables, etc.

e Ask people to get into small groups of 3
to 5 people. Hand out the sheets of paper
and pens and give them about 15 minutes
to make 3 short brainstorms on what they
imagine Equalia might look like, which ob-
stacles they might encounter on the path
to Equalia and how they would overcome
the obstacles.

e Now hand out the flipchart paper and the

markers. Ask each group to make their own
fantasy map to represent the landscapes of
the present and the future together with
a path that runs between the two. They
should make up their own symbols for the
geographical features and for the obstacles
and facilities that lie along the path.

e Give the groups 40 minutes to draw their
maps. Remind them to make a key for the
symbols they have used.

e Come into plenary and ask people to
present their maps.

Feedback:
Start with a discussion about the way the
different groups worked together and how
they made decisions about what to represent
and about the way they drew the map. Then
go on to talk about what Equalia in reality
might look like and about the obstacles:

e Did people enjoy the activity? What did
they enjoy?

e  Which of the 3 questions was the easiest
to brainstorm? Which was the hardest?
Why?

e What were the main features of Equalia?

e What are the main obstacles which pre-
vent their present society from being the
ideal Equalia?

e If you had to rate your country amongst
all the countries of the world for equal op-
portunities for both men and women, how
would you rate it on a scale of 1 to 102 1 is
very unequal, 10 is almost ideal equality.

e What needs to change in order to build a
society where there is gender equality?

e What is the role of education for empo-
werment and human rights?

e Are policies of positive discrimination jus-
tified as short term measures to boost gen-
der equality?

e Which other groups are discriminated
against in your society? How is this mani-
fested? Which human rights are being vio-
lated?



e How can disadvantaged groups be em-
powered to claim their rights?

Part IV: Follow-up

Look at your own school, club or workplace
policies about equal opportunities in relation
to gender and discuss how the policies are
implemented and whether or not any changes
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THE RULE OF LAW IN DEMOCRATIC SOCIETIES
FAIR TRIAL - CORE ELEMENT OF THE RULE OF LAW
THE ELEMENTS OF A FAIR TRIAL

» The rule of law is more than the formal use of legal instruments, it is also
the Rule of Justice and of Protection for all members of society against ex-
cessive governmental power. «

International Commission of Jurists. 1986.
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ILLUSTRATION STORY

On February 9, 2011, S. is scheduled to stand
trial for her alleged involvement in a 1998 ex-
plosion in Istanbul’s Spice Bazaar that killed
seven people and injured more than 100. It is
the third attempt to convict her for carrying
out a lethal bombing, despite substantial evi-
dence that there was no bombing and that the
explosion was the result of a gas leak.

In 1998, S., then 27, had been working on a
street art project in Istanbul when she was ar-
rested. A 19-year-old youth, O., was also ar-
rested. The case against them was based on
the repeatedly contested claim that the explo-
sion was caused by a bombing and on an alle-
gation of S” guilt made by O. during interroga-
tion. O. later retracted his allegation in court,
saying he had been coerced into making the
accusation under torture by police. S. also al-
leges she was severely tortured in police cus-
tody.

Police reports initially discounted a bombing
and suggested the explosion was caused by a
gas leakage. While the prosecutor who indict-
ed S. and O. labeled the explosion a bomb-
ing, this was later refuted by three separate
reports from experts in different university
departments. Autopsy reports did not find
any evidence that the deaths were caused by
a bombing.

When O. was acquitted on all charges, which
the Court of Cassation upheld, the original tri-
al court ruled that his statement was inadmis-
sible as evidence against S. No other evidence,
testimonial or forensic, was ever offered to
establish any link between S. and the explo-
sion.

A written statement purportedly made by O.s
aunt in which she allegedly identified S. as
having visited her home was shown to have
been fabricated when it became clear in court

that his aunt spoke only Kurdish, not Turkish,
and she testified that the police had forced her
to sign a paper whose contents she did not
know. In court, both O. and his aunt stated
that they had never even met S.

“The trial of S. is a perversion of the criminal
justice system and abuse of due process”, said
Emma Sinclair-Webb, Turkey researcher at
Human Rights Watch, who will attend the
trial. “The pursuit of this case for 12 years
violates the most basic requirements for a fair
trial. These baseless charges should be dropped
once and for all.”

Well-founded concerns persist in Turkey about
politically motivated prosecutions, Human
Rights Watch said. Prosecutors and judges
have pursued unwarranted cases against jour-
nalists and editors, human rights defenders,
individuals participating in demonstrations,
and those engaged in legal pro-Kurdish politi-
cal activity.

S. is a sociologist who has campaigned and
written extensively on human rights issues
in Turkey, including issues of gender, lesbian,
gay, bisexual, and transgender rights as well
as Kurdish and other minority rights. Her trial
is one of the most striking instances of this
pattern of unfair trials that appear politically
motivated, Human Rights Watch said.
(Source: Human Rights Watch. 2011. Turkey:
Activist’s Trial a Travesty of Justice.)

{4
Discussion questions e @
1. What do you think are the reasons for S’

prosecution?

2. Which rights have been violated?

3. What can be done to prevent similar situa-
tions from occurring again?

4. Which international protection systems
can be used in such cases?
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NEED TO KNOW O

1. INTRODUCTION

Imagine yourself sitting in a courtroom with-
out any idea why. You get even more confused
when the judge starts to read out the charge
- the crime you are accused of has never been
considered illegal before, as it is not laid down
in the present legislation. Nobody answers
your questions, you feel absolutely unable
to defend yourself, but a legal counsel is not
available. Even worse, when the hearing of
the witnesses opens, you find out that at least
one of them speaks a language you do not un-
derstand and there is no interpreter. During
the trial, you learn from the judge that this
is the second hearing and the first has taken
place without your presence. The longer the
trial goes on, the clearer it becomes that eve-
rybody is convinced of your guilt, and that
the only real question is what the punishment
should be.

This example shows what happens when the
guarantees of a fair trial are violated. The
right to fair trial, which is also called “fair ad-
ministration of justice”, is one of the corner-
stones of a democratic society abiding by the
“rule of law”.

oo |
The Rule of Law _6>°_P

The rule of law cuts across various policy
fields and comprises political, constitutional,
and legal as well as human rights aspects. Any
democratic society needs to ensure respect for
the rule of law. This is essential for the effec-
tive protection of human rights.

®& Right to Democracy

Although the rule of law is a cornerstone of
a democratic society, there is no complete
consensus on all its elements. However, it
is commonly accepted that citizens are only
protected against arbitrary acts of public au-
thorities, if their rights are laid down in law.
This law has to be publicly known, equally
applied and effectively enforced. It is thus
evident that the execution of state power must
be based on laws that were made according
to the constitution and with the aim of safe-
guarding freedom, justice and legal certainty.

In 1993 the UN World Conference on Hu-
man Rights in Vienna reaffirmed the insepa-
rable link between the principle of the rule of
law and the protection and promotion of hu-
man rights. It recognised that the absence of
the rule of law is one of the major obstacles
to the implementation of human rights. The
rule of law provides the foundation for the
just management of relations between and
among people, and it constitutes an essential
pillar of the democratic process. The rule of
law also ensures accountability and provides
a mechanism for control of those in power.

“For the United Nations, the rule of law re-
fers to a principle of governance in which
all persons, institutions and entities,
public and private, including the State it-
self, are accountable to laws that are pub-
licly promulgated, equally enforced and
independently adjudicated, and which
are consistent with international human
rights norms and standards. It requires,
as well, measures to ensure adherence to
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the principles of supremacy of law, equal-
ity before the law, accountability to the
law, fairness in the application of the law,
separation of powers, participation in de-
cision-making, legal certainty, avoidance
of arbitrariness and procedural and legal
transparency.”

(Source: United Nations. 2004. The Rule
of Law and Transnational Justice in Con-
flict and Post-Conflict Societies.)

Historical Development

of the Rule of Law

The roots of the principle of the rule of law
can be traced back to Greek philosophers like
Aristotle, who showed the advantages of the
rule of law over the rule by discretion. A fur-
ther step can be recognised in medieval Eng-
land where, in 1066, a central administration
was established by William the Conqueror. Al-
though the king embodied the central execu-
tive, legislative and juridical power, he him-
self did not stand above the law - it was the
law that had made him king. Consequently,
the common law courts and the parliament,
together with the nobility, strengthened their
influence in the national system, building the
first parliamentary monarchy in Europe. The
cornerstones in the development of the rule of
law were the Magna Carta Libertatum (1215),
granting certain civil and political rights to the
nobility, and the Habeas Corpus Act (1679),
which gave people in custody the undeniable
right to be informed why their liberty was re-
stricted.

In Europe, the principle of the rule of law
gained importance in the civil revolutions
throughout the 17™ and 18" century. Today,
the rule of law is a core principle of national
and regional institutions across the world.

Rule of Law, Fair Trial

and Human Security

Human security is rooted in the rule of
law and fair trial and cannot be realised
without these fundamental principles.
Rule of law and fair trial contribute di-
rectly to the security of the person and
guarantee that no one is prosecuted and
arrested arbitrarily and that everyone is
provided with a fair court hearing pre-
sided by an independent and impartial
judge. Fairness in court proceedings is
constituent to justice and assures the
confidence of the citizens in a law-based
and impartial jurisdiction.

Furthermore, a strong judicial system
performs not only a corrective but also
a strong preventive function; it can help
curtail crime rates and corruption, thus
contributing to freedom from fear. In
post-conflict situations it is especially
important to re-establish the rule of law
and the right to fair trial in order to en-
hance human security through legal cer-
tainty, the unbiased administration of
justice and good governance. These are
key means by which citizens can regain
confidence and trust in the state and its
authorities.

With regard to economic growth and
development, a favourable investment
climate also strongly depends on a well
functioning administrative and judicial
system. Hence, economic progress and
social welfare, which assure social and
economic security and directly contrib-
ute to freedom from want, are also de-
pendent on the rule of law and fair trial.



“[...] support for human
rights and the rule of law
actually works to improve

human security. Societies that
respect the rule of law do not

provide the executive a
blanket authority even in
dealing with exceptional

situations. They embrace the
vital roles of the judiciary
and the legislature in
ensuring governments take a
balanced and lawful
approach to complex issues
of national interest.”

Louise Arbour, UN High Commissioner
for Human Rights. 2004.

Fair Trial as a Core Element

2. DEFINITION AND

DESCRIPTION OF A FAIR TRIAL
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sal and regional treaties for the protection of
human rights, such as the International Cove-
nant on Civil and Political Rights (ICCPR), the
European Convention on Human Rights, the
American Convention on Human Rights and
the African Charter on Human and Peoples’
Rights.

The right to a fair trial relates to the admin-
istration of justice in both civil and criminal
contexts. At the outset, it is important to un-
derstand that the proper administration of
justice has two aspects: the institutional (e.g.
independence and impartiality of the tribunal)
and the procedural (e.g. fairness of the hear-
ing). The principle of fair trial upholds a series
of individual rights ensuring due process of
law from the moment of suspicion to the en-
forcement of the judgment.

Minimum Standards of

the Rights of the Accused:

1. All persons shall be equal before
courts and tribunals and are entitled
to the minimum guarantees of a fair
trial in full equality.

2. Everyone charged with a criminal of-
fence has the right to be informed
promptly and in detail in a language
which she/he understands of the na-
ture and cause of the charge against
her/him.

3. Everyone charged with a criminal of-
fence has the right to be presumed
innocent until proven guilty accord-

oI
of the Rule of Law

The rule of law means, in the first place, the
existence and the effective enforcement of
publicly known and non-discriminatory laws.
For this purpose, the state has to establish in-
stitutions that safeguard the legal system, in-
cluding courts, prosecutors and police. These
institutions are themselves bound by human
rights guarantees, as laid down in the univer-

ing to law.

The tribunal shall be competent, in-
dependent, impartial, and estab-
lished by law.

. Everyone shall be entitled to a fair

and public hearing; thus, the general
public can be excluded only in speci-
fied cases.
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6.

7.

10.

11.

Everyone has the right to be tried
without undue delay.

Everyone has the right to be tried in
her/his presence. The accused has
the right to defend herself/himself
in person or through legal assist-
ance of his own choosing; if she/he
does not have legal assistance she/
he shall be informed of this right;
in any case where the interests of
justice so require the accused shall
be assigned legal assistance without
payment by her/him if she/he does
not have sufficient means to pay
for it.

. The accused has the right to exam-

ine, or have examined, the witnesses
against her/him and to obtain the
attendance and examination of wit-
nesses on her/his behalf. The accused
has the right not to be compelled to
testify against herself/himself or to
confess guilt.

. The accused has the right to have

the free assistance of an interpreter
if she/he cannot understand or speak
the language used in court.

No one shall be held guilty of any
criminal offence on account of any act
or omission which did not constitute
a criminal offence, under national or
international law, at the time when
it was committed (“nullum crimen,
nulla poena sine lege”). Nor shall a
heavier penalty be imposed than the
one that was applicable at the time
when the criminal offence was com-
mitted.

Everyone has the right to free access
to effective and fair judicial remedies.
Everyone convicted of a crime shall
have the right to his conviction and

sentence being reviewed by a higher
tribunal according to law.
(Source: Extracted from the main UN
Human Rights instruments.)

The international provisions on the right to a
fair trial (for example Article 14 of the ICCPR
which has been specified and interpreted by
the Human Rights Committee in its General
Comment No. 32 in 2007) apply to all courts
and tribunals, no matter if ordinary or spe-
cialised. In many countries, there are mili-
tary or special courts which try civilians.
Quite often, the reason for the establishment
of such courts is to enable exceptional pro-
cedures to be applied which do not comply
with regular standards of justice. While the
Covenant does not prohibit such categories
of courts, its provisions clearly indicate that
the trying of civilians by such courts should
be exceptional and take place under condi-
tions which fully comply with the ICCPR’s
guarantees.

Equality before the Law _@"_P
and before the Court

The guarantee of equality is one of the gen-
eral principles of the rule of law. It prohibits
discriminatory laws and includes the right to
equal access to the courts and equal treat-
ment by the courts.

Its most important practical aspect is the
equality of arms, comprising the idea that
each party should have an equal opportuni-
ty to present its case and that neither party
should enjoy any substantial advantage over
their opponent.

The other aspect of equal treatment by the
courts is that every accused person is entitled
to be treated equally to other accused persons,
without discrimination on any grounds. How-
ever, in this context it should be kept in mind



that equal treatment does not mean identical
treatment. It means that where the objective
facts are similar, the treatment by the admin-
istrative and judicial system must be similar,
but where the facts found are different, the
equality principle requires different treatment.
®& Non-Discrimination

Independence and Impartiality _@!_P
One of the basic elements of a functioning rule
of law system is the role of independent and
impartial courts in the legal system. Accord-
ing to the principle of the separation of powers,
the judicial power has to be completely sepa-
rate from the legislative and executive powers.
This means that the judiciary as an institution
as well as the individual judges must be able
to exercise their professional responsibilities
without being influenced.

The independence of judges is one of the
pillars of an independent judiciary. If judges
can be removed at any time by the govern-
ment or other authorities, their institutional
independence is not secured. Furthermore, if
either the courts or the judges themselves are
under the control or influence of non-judicial
entities, a fair trial cannot be ensured. Such
control which contravenes the principle of ju-
dicial independence might be exerted by spe-
cial conditions of payment of judges, the right
of the Minister of Justice to issue directives to
courts, threats of transfer of judges to other
posts should their decisions not conform to
expectations or instructions, etc.

Furthermore, court decisions may not be over-
ruled by a non-judicial authority, except in the
case of constitutionally recognised amnesties,
usually granted by the Head of State.

The fair trial norms do not require any spe-
cific structure for judicial benches, which may
comprise professional judges only, combined
panels of professional and lay judges, or other
combinations of these. However, there are
international standards on the independence
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of the judiciary, which also include provi-
sions for the appointment of judges. No in-
ternational human rights instrument requires
a trial by a jury. However, where a country
has instituted a jury system, the requirements
of independence and impartiality apply to the
jury members as well.

“The military commissions set up by Pres-
idents Bush and Obama at Guantanamo
do not meet international standards for
fairness and must be abandoned.
Military commissions have been specifi-
cally crafted to enable the U.S. authorities
to circumvent protections that defendants
would enjoy in a civilian courtroom. The
fact that they have undergone multiple
statutory and procedural revisions sug-
gests that they fall short of the “regularly
constituted court” standard required by
Common Article 3 of the Geneva Conven-
tions.

Amnesty International has long called
for any Guantanamo detainee whom the
USA intends to prosecute to be promptly
charged and brought to fair criminal trial
in an independent and impartial tribu-
nal applying fair trial standards, such as
a U.S. federal court. [...]”

(Source: Amnesty International. 2011.
Military Commissions.)

=y
Public Hearing _GD°_°D

In order to foster confidence in the adminis-
tration of justice and ensure a fair hearing of
the parties, proceedings should be open to the
general public. According to the principle that
justice should not only be done but should
be seen to be done, the public has the right to
know how justice is done and which decisions
have been taken. A public hearing requires oral
hearings on the merits of the case, which have
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to be held in a place which can be attended by
the public and the press. In this respect, the
time and the venue of the oral hearings have
to be made publicly known by the courts. The
principle of publicity must be fully respected,
unless there is a legitimate reason requiring the
exclusion of the public.

The reasons for restrictions are provided in
the international instruments, e.g. Article 14
of the ICCPR, according to which the press
and the public may be excluded from all or
part of a trial for reasons of morals, public or-
der or national security in a democratic soci-
ety, or when the interest of the private lives of
the parties so requires, or to the extent strictly
necessary in the opinion of the court in spe-
cial circumstances where publicity would
prejudice the interests of justice.

However, even in cases in which the public
is excluded from the trial, any judgment ren-
dered in a criminal case or in a suit at law
must be made public (except where the inter-
est of juvenile persons otherwise requires or
the proceedings concern matrimonial disputes
or the guardianship of children).

Right to be Presumed Innocent _@L‘D
The right to be presumed innocent means that
everyone who has been charged with a crimi-
nal offence has the right to be presumed in-
nocent and shall be treated as innocent until
and unless she or he has been proven guilty
according to the law in a fair trial. This prin-
ciple applies from the moment of suspicion
and ends when a conviction is confirmed af-
ter a final appeal. Thus, in criminal cases the
prosecution has to prove an accused person’s
guilt and if there is a reasonable doubt, the
accused must not be found guilty.

The right to be presumed innocent requires
that judges and juries refrain from prejudging
any case. This also applies to all other public
officials who are part of the procedure. The
presumption of innocence also needs to be re-
spected by professional and citizen journalists.

The right to remain silent and the right not
to be compelled to testify against oneself or
to confess guilt also fall within the principle
of the right to be presumed innocent. The
right to remain silent requires also that silence
shall not be taken into consideration in the
determination of guilt or innocence. The right
not to be compelled to testify against oneself
or confess guilt implies the prohibition of ap-
plying any form of pressure.

Right to be Tried 1 )_!P
without Undue Delay

The period relevant for the right to be tried
without undue delay includes not only the
time until the trial begins but the total length
of the proceedings, including a possible ap-
peal to a higher tribunal, up to the Supreme
Court or any other final judicial authority.
What constitutes a reasonable length of time
may differ according to the nature of the case in
dispute. The assessment of what may be con-
sidered undue delay depends on the circum-
stances of the case, such as its complexity, the
conduct of the parties, what is at stake for the
applicant and the handling by the authorities.
Furthermore, it should be taken into account
that in criminal law the right to have a fair
trial without undue delay is a right of the vic-
tims, too, the underlying principle of which is

well expressed in the phrase: “Justice delayed
is justice denied.”

Right to Adequate Defence and i )_!P
Right to be Tried in One’s Presence
Everyone charged with a criminal offence shall
have the right “to be tried in his presence, and
to defend himself in person or through legal as-
sistance of his own choosing; to be informed, if
he does not have legal assistance, of this right;
and to have legal assistance in any case where
the interests of justice so require, and without
payment by him in any such case if he does
not have sufficient means to pay forit” (Article
14 (3) (d) of the ICCPR).



Contents of the right to defence and

the right to be tried in one’s presence:

 the right to defend oneself in person;

o the right to choose one’s own coun-
sel;

» the right to be informed of the right to
counsel;

 the right to be tried in one’s presence;
and

« the right to receive free legal assist-
ance.

Depending on the severity of the possible
punishment, the state is not obliged to assign
a legal counsel in every case. For instance, the
UN Human Rights Committee has held that
any person charged with a crime punishable
by death must have assigned a counsel. How-
ever, a person accused of speeding would not
necessarily be entitled to have counsel ap-
pointed at the expense of the state. According
to the Inter-American Court of Human Rights,
counsel must be provided if it is necessary to
ensure a fair hearing.
When assigning the counsel, it should be tak-
en into consideration that the accused has the
right to an experienced, competent and effec-
tive defence counsel. Every person also has
the right to confidential consultations with
her/his lawyer.
Although there is a right to be tried in one’s
presence, in exceptional cases trials in absen-
tia can be held provided that there are justified
reasons and the rights of defence are strictly
observed. The defence lawyer can never be
excluded from the proceedings.

| S
Right to Call and to Examine —@i
or Have the Witnesses Examined
According to the principle of equality of arms,
the defence and the prosecution must have pro-
cedural equality. This provision is designed to
guarantee the accused the same legal powers
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of obtaining the attendance of witnesses and
of examining or cross-examining any witness
who is available to the prosecution. It ensures
that the defence has the opportunity to ques-
tion witnesses who will give evidence and to
challenge evidence against the accused.

There are some limitations on the examina-
tion of prosecution witnesses. They come into
force on the basis of the conduct of the ac-
cused, if the witness reasonably fears reprisal
or if the witness becomes unavailable.

Right to Free Assistance _E‘D!_?
of an Interpreter

Every person who does not understand or
speak the language used in court has the right
to have free assistance of an interpreter, includ-
ing the translation of documents. The right to
an interpreter applies equally to nationals and
non-nationals not sufficiently proficient in the
language of the court. The right to an interpreter
can be claimed by the suspect or by the accused
at the moment of interrogation by the police, by
an investigating judge or during the trial. Dur-
ing the proceedings the interpreter translates
orally to the accused and to the court.

Access to Effective and CQ!P
Fair Judicial Remedies

The fair trial norms list a number of elements
comprising the fair administration of justice.
To some extent these elements may be seen
as describing the general characteristics of
judicial institutions and outlining the broad
parameters by which the fairness of a pro-
ceeding can ultimately be judged. However,
before arriving at the point where such evalu-
ations can be made, an individual must have
been provided with the opportunity to have
his or her case heard.

One important point at issue in cases alleg-
ing a violation of the right of access to court
is that the state cannot restrict or eliminate
judicial review in certain fields or for certain
individuals.
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Judgments in civil and criminal proceed-
ings need to be appealable. This means that
higher authority courts with the competence
to review and overrule the decision of first
instance courts have to be institutionalised
at the national level, therefore contributing to
the prevention of arbitrariness.

The Principle of _@LP
“nulla poena sine lege”

The Latin phrase “nulla poena sine lege” simply
means that no one can be found guilty for acts
which were not forbidden by law when they
were committed, even if the law has changed
since then. Accordingly, a higher penalty than
that applicable at the time of the criminal of-
fence cannot be imposed. This so-called non-
retroactivity of the law ensures that a person
living in compliance with the law does not
run the risk of suddenly being punished for
originally lawful acts. Therefore, the applica-
tion of the principle of non-retroactivity is in-
dispensable for legal certainty.

=y
The “Radbruch Formula” C ZOP

In the so-called “Mauerschiitzenfille”
(the cases of the shooters at the wall
dividing Germany in two) the question
was raised whether East German border
guards who had received the order to
shoot persons trying to cross the border
could be punished for manslaughter af-
ter the fall of the Berlin wall, although
their acts had not been prohibited but
rather required by the law of the Ger-
man Democratic Republic. By applying
the so-called “Radbruch Formula”, ac-
cording to which in the case of a conflict
between positive law and substantive
justice the principle of legal certainty
has to be disregarded, the Federal Court
of Justice of Germany in a landmark de-

cision affirmed the punishability of the
perpetrators, which was upheld by the
German Federal Constitutional Court.
The “Radbruch Formula” reflects the
shift in rule of law paradigms: In the
context of the Nuremburg Laws it had to
be realised at the latest, that positive law
had been used to justify even the most
terrible human rights violations and that
a state under the rule of law has to pro-
tect human rights in any situation.

Right to Bail _@!_P
Most legal orders foresee a right to bail, i.e. to
be set free against a financial security while
waiting for the court proceedings to start.
When provided for in the laws of a state, the
right to bail must not be denied and not im-
plemented in an arbitrary way, although the
judge usually has discretionary powers in
making his decision.

Special Provisions for _GD!_P
Children and Juveniles

Some international human rights treaties, like
the ICCPR, the Convention on the Rights of
the Child, the African Charter on the Rights
and Welfare of the Child, and the American
Convention on Human Rights, make special
reference to children and juveniles. For ex-
ample, Article 14 of the ICCPR provides that
in the case of juveniles, the procedure shall
take account of their age and the desirability
of promoting their rehabilitation. This means
that states should draft legislation concerning
relevant matters such as the minimum age
at which a juvenile may be charged with a
criminal offence, the maximum age at which
a person is still considered to be a juvenile,
the existence of special courts and procedures,
the laws governing procedures against juve-
niles and how all these special arrangements



for juveniles take account of “the desirability of
promoting their rehabilitation”. For countries
which have not abolished the death penalty,
Article 6 of the ICCPR provides that sentence
of death shall not be imposed for crimes com-

mitted by persons below 18 years of age.
®& Human Rights of the Child

Executions of Juveniles since 1990

“The use of the death penalty for crimes
committed by people younger than 18 is
prohibited under international human
rights law, yet some countries still ex-
ecute child offenders. Such executions are
few compared to the total number of ex-
ecutions in the world. Their significance
goes beyond their number and calls into
question the commitment of the execut-
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ing states to respect international law.
Since 1990 Amnesty International has
documented 87 executions of child offend-
ers in 9 countries: China, the Democratic
Republic of Congo, Iran, Nigeria, Paki-
stan, Saudi Arabia, Sudan, the USA and
Yemen. Several of these countries have
changed their laws to exclude the practice.
Executions of child offenders represent
a tiny fraction of the total of executions
worldwide recorded by Amnesty Interna-
tional each year. The USA and Iran have
each executed more child offenders than
the other eight countries combined and
Iran has now exceeded the USA’s total
since 1990 of 19 child executions.”
(Source: Amnesty International. Execu-
tions of Juveniles since 1990.)

Recorded executions of child offenders since 1990:
Recorded Total recorded Countries carrying out executions of child

Year executions of executions offenders (numbers of reported executions are

child offenders worldwide shown in parentheses)
1990 2 2029 Iran (1), USA (1)
1991 0 2086 -
1992 6 1708 Iran (3), Pakistan (1), Saudi Arabia (1), USA (1)
1993 5 1831 USA (4), Yemen (1)
1994 0 2331 --
1995 1 3276 Iran (1)
1996 0 4272 -
1997 2 2607 Nigeria (1), Pakistan (1)
1998 3 2258 USA (3)
1999 2 1813 Iran (1), USA (1)
2000 6 1457 Congo (Democratic Republic) (1), Iran (1), USA (4)
2001 3 3048 Iran (1), Pakistan (1), USA (1)
2002 3 1526 USA (3)
2003 2 1146 China (1), USA (1)
2004 4 3797 China (1), Iran (3)
2005 10 2148 Iran (8), Sudan (2)
2006 5 1591 Iran (4), Pakistan (1)
2007 14 1252 Iran (11), Saudi Arabia (2), Yemen (1)
2008 8 2390 Iran (8)
2009 7 exclu dﬁ;’ China Iran (5), Saudi Arabia (2)

527,

2010 ! excluding China Iran (1)
2011 3 not available Iran (3)

(Source: Amnesty International. Executions of Juveniles since 1990. Available at:
www.amnesty.org/en/death-penalty/executions-of-child-offenders-since-1990.)
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3. INTERCULTURAL

SQD
PERSPECTIVES

AND CONTROVERSIAL ISSUES

The principle of the rule of law is generally
recognised. However, considerable cultural
differences can be found when comparing the
interpretation of the content of the rule of
law in different countries. The most obvious
distinction is the one between the American
and the Asian understanding of the rule of
law. American lawyers tend to attribute to the
rule of law the specific characteristics of their
legal system, such as the trial by jury, expan-
sive rights of the defenders and a very clear
division of powers, whereas Asian lawyers
stress the importance of the regular and ef-
ficient application of the law without neces-
sarily subordinating governmental powers to
it. This narrower conception, better character-
ised as rule by law than rule of law, is closely
connected to Asian models of democracy.
®& Right to Democracy

In the enjoyment of civil and political rights,
distinctions on the basis of sex are prohibited
by Article 2 and Article 3 of the ICCPR. How-
ever, in some regions, the Shariah - the Is-
lamic codification of law - limits the rights of
women to a fair trial, as they do not have the
right to access to a court on an equal footing
with men.

In many countries of the world, the
rule of law still rules women out

“The past century has seen a transforma-
tion in women’s legal rights, with coun-
tries in every region expanding the scope
of women’s legal entitlements. Neverthe-
less, for most of the world’s women the
laws that exist on paper do not always
translate into equality and justice. In

many contexts, in rich and poor coun-
tries alike, the infrastructure of justice
— the police, the courts and the judiciary
- is failing women, which manifests it-
self in poor services and hostile attitudes
from the very people whose duty it is
to fulfil women’s rights. As a result, al-
though equality between women and
men is guaranteed in the constitutions of
139 countries and territories, inadequate
laws and loopholes in legislative frame-
works, poor enforcement and vast imple-
mentation gaps make these guarantees
hollow promises, having little impact on
the day-to-day lives of women. [...] Well-
functioning legal and justice systems can
provide a vital mechanism for women to
achieve their rights. Laws and justice sys-
tems shape society, by providing account-
ability, by stopping the abuse of power
and by creating new norms about what
is acceptable. The courts have been a crit-
ical site of accountability for individual
women to claim rights, and in rare cas-
es, to affect wider change for all women
through strategic litigation.”

(Source: UN Women. 2011. 2011-2012
Progress of the World’s Women. In Pur-
suit of Justice.)

®& Human Rights of Women

Some of the most severe problems which
countries in transition to democracy face
are directly linked to governmental and legal
systems characterised by widespread corrup-
tion and to poor functioning of the national
judicial systems. The establishment of a well-
functioning rule of law regime is essential to
democracy, but takes time and requires fi-
nancial resources. Furthermore, it is difficult
to achieve judicial independence without a
tradition of respect for democratic values



and civil liberties. However, in a world of eco-
nomic globalisation, the international demand
for stability, accountability and transparency,
which can be guaranteed only by a regime re-
specting the rule of law, continues to grow.

Violations of the right to a fair trial do not only
take place in countries in transition. Contra-
ry to fundamental human rights guarantees,
171 foreign nationals are held detained (12 of
which since January 2002) at the detention
facility at the US Naval Base at Guantanamo
Bay in Cuba without being formally charged
with a crime. Since 2002, out of 779 detainees
only one person was convicted by a US civil
court. In its 2011 Report on the Guantdnamo
detention facility, Amnesty International stat-
ed that “from day one, the USA failed to recog-
nize the applicability of human rights law to
the Guantdnamo detentions. As we approach
11 January 2012, day 3,653 in the life of this no-
torious prison camp, the USA is still failing to
address the detentions within a human rights
framework. The now long-stated goal to close
the Guantdnamo detention facility will remain
elusive - or achieved only at the cost of relocat-
ing the violations - unless the US government
— all three branches of it — addresses the deten-
tions as an issue that squarely falls within the
USA’s international human rights obligations.”
(Source: Amnesty International. 2011. USA.
Guantdnamo: A Decade of Damage to Human
Rights.)

®& Prohibition of Torture

4. IMPLEMENTATION
AND MONITORING

|
Implementation _®°_P

The protection of human rights starts at the
domestic level. Thus, the implementation of
the rule of law depends on the willingness of
a state to establish a system guaranteeing the
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rule of law and fair court proceedings. States
must both establish and maintain the institu-
tional infrastructure necessary for the good
administration of justice and promulgate and
implement laws and regulations guaranteeing
fair and just proceedings.

The concept of the rule of law is very closely
linked to the idea of democracy, and civil and
political liberties, and its implementation de-
pends on the realisation of these values. Vari-
ous case studies from transitional countries
show that the establishment of the rule of law
fails if political leaders are unwilling to com-
ply with basic democratic principles, thus en-
abling corruption and criminal organisational
structures.

As a general rule, strengthening the rule of law
is one of the most effective ways to fight cor-
ruption, prevent newly elected Heads of State
from falling into authoritarian habits and foster
respect for human rights through a functioning
system of checks and balances. But how can
all these concepts be implemented in reality?

“[...] it is a simple imperative of
ensuring that the mechanisms of
the rule of law are functioning
with full authority and effect,
nationally and internationally,
so that claims can be heard
and redressed, based upon
the provisions of law and
the requirements of justice.”

Sérgio Vieira de Mello,
UN High Commissioner for Human Rights. 2003.
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Basically, three steps are necessary: Firstly, the
existing law has to be revised and new legal
areas codified. Secondly, the institutions guar-
anteeing good administration of justice need to
be strengthened, e.g. by guaranteeing judicial
independence, implementing regular trainings
of judges, etc. Lastly, law enforcement and re-
spect for the law have to be increased. Ensur-
ing respect for and implementation of human
rights is a fundamental principle during the
whole implementation process.

Specific advisory bodies like the Council of
Europe’s Venice Commission have been estab-
lished to strengthen the rule of law. Profes-
sional associations of judges assist or monitor

the performance of governments.

Monitoring _C—‘DLP
In most countries, basic human rights provi-
sions are enshrined in the constitution. The
constitution usually also provides for pos-
sibilities to have alleged human rights viola-
tions examined by domestic courts. On the
international level, human rights treaties have
been concluded to protect human rights. Once
a state becomes a party to such a treaty, it is
obliged to guarantee and implement the pro-
visions at the domestic level.

In order to monitor the implementation of the
human rights provisions, human rights trea-
ties like the UN Covenant on Civil and Politi-
cal Rights (ICCPR) provide for a supervisory
mechanism. This mechanism consists of a
reporting system whereby states parties are
obliged to report at regular intervals to an in-
ternational monitoring body on how they have
implemented the treaty provisions. With regard
to the implementation of the states’ obliga-
tions under the ICCPR, the UN Human Rights
Committee comments on the states parties’ re-
ports and makes suggestions and recommen-
dations for improving the implementation of

the human rights obligations. In addition, the
Committee issues General Comments on the
interpretation of the ICCPR, such as General
Comment No. 13 of 1984 on Equality before
the Courts and the Right to a Fair and Public
Hearing by an Independent Court established
by Law (Article 14 of the ICCPR), which was
replaced by General Comment No. 32 on Ar-
ticle 14: Right to Equality before Courts and
Tribunals and to a Fair Trial in 2007.

Some of the human rights treaties also provide
for complaints mechanisms. After having
exhausted the domestic remedies, an indi-
vidual may lodge a “communication” on an
alleged violation of human rights which are
guaranteed by that treaty. Such a possibility
exists, for example, under the Optional Proto-
col of the UN Covenant on Civil and Political
Rights, the European Convention on Human
Rights (Article 34), the American Convention
on Human Rights (Article 44) and the African
Charter on Human Rights and Peoples’ Rights
(Article 55). Under these treaties individuals
can submit their complaint to the UN Com-
mittee on Human Rights or the European
Court of Human Rights, the Inter-American
Commission on Human Rights or the African
Commission on Human and Peoples’ Rights.
These treaty bodies may examine the com-
plaint, and in the case of a violation of the
respective human rights treaty, recommend
to the state concerned to take the necessary
steps to change its practice or the law and to
provide redress for the victim. States parties
are obliged to comply with the judgments of
the European Court of Human Rights, the In-
ter-American Court of Human Rights and the
African Court on Human and Peoples’ Rights
in any case to which they are parties.

As part of its thematic procedures, the UN Hu-
man Rights Commission established Special
Rapporteurs on extra-judicial, summary or



arbitrary executions (1982), on torture and
other cruel, inhuman or degrading treatment
or punishment (1985), on the independence
of judges and lawyers (1994), on violence
against women, its causes and consequences

GOOD TO KNOW

Office for Democratic Institutions

and Human Rights (ODIHR) - OSCE

The mandate of ODIHR is to “[...] ensure full
respect for human rights and fundamental
freedoms, to abide by the rule of law, to pro-
mote principles of democracy and [...] to build,
strengthen and protect democratic institutions,
as well as promote tolerance throughout society.”
In the field of rule of law, ODIHR is engaged in
a variety of technical assistance projects to fos-
ter the development of the rule of law. ODIHR
carries out programmes in the areas of fair trial,
criminal justice and the rule of law; further it
provides lawyers, judges, prosecutors, govern-
ment officials and the civil society with assist-
ance and training. Through legal reform and
legislative review projects, the office assists
states in bringing domestic laws in line with
OSCE commitments and other international
standards. In this context, ODIHR mainly oper-
ates in Eastern and South-Eastern Europe, as
well as in Central Asia and the Caucasus.

1. GOOD PRACTICES

Strengthening the Independence of the Ju-
diciary and Respect for the Right to a Fair
Trial

In its Resolution on the Respect and the
Strengthening of the Independence of the
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(1994), on the situation of human rights de-
fenders (2000), and on the promotion and
protection of human rights while countering
terrorism (2005). In 1991 a Working Group
on arbitrary detention was established.

Judiciary adopted in 1996, the African Com-
mission on Human and Peoples’ Rights, recog-
nising the need for African countries to have
a strong and independent judiciary enjoying
the confidence of the people for sustainable
democracy and development, called upon Af-
rican countries to take legislative measures to
safeguard the independence of the judiciary;
provide the judiciary with sufficient resourc-
es to fulfil its function; provide judges with
decent living and working conditions to en-
able them maintain their independence; and
to refrain from taking any action which may
threaten directly or indirectly the independ-
ence and the security of judges and magis-
trates. Furthermore, it urged African judges
to organise nationally and regionally, periodic
meetings in order to exchange experience and
evaluate efforts undertaken to bring about an
efficient and independent judiciary. In 2011,
the Commission adopted the Principles and
Guidelines on the Right to a Fair Trial and

“Injustice anywhere is a threat to
justice everywhere.”
Martin Luther King Jr.
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Legal Assistance in Africa, dealing with gen-
eral principles applicable to all legal proceed-
ings (e.g. fair and public hearing, independent
and impartial tribunal, etc.), judicial training,
the right to an effective remedy, access to law-
yers and legal services, legal aid and legal as-
sistance, the right of civilians not to be tried by
military courts, provisions applicable to arrest
and detention, etc. According to this instru-
ment, the principles and guidelines provided
should become generally known to everyone
in Africa and be promoted and protected by
civil society organisations, judges, lawyers,
prosecutors, academics and their professional
associations.

Asia Pacific Judicial Reform Forum

The Asia Pacific Judicial Reform Forum (AP-
JRF) is a network aiming at supporting Asia
Pacific jurisdictions committed to advancing
judicial reform by sharing knowledge on judi-
cial reforms, supporting human rights based
justice reforms, developing practical tools
for successful judicial reform and supporting
country level implementation. The network
consists of 49 superior courts and justice sec-
tor agencies from the countries which have
committed to the APJRF.

2. TRENDS

International Tribunals

In response to mass atrocities, international
tribunals such as the International Criminal
Tribunal for the former Yugoslavia (ICTY)
or the International Criminal Tribunal for
Rwanda (ICTR) have been established as
ad hoc courts by the United Nations to deal
with war crimes, crimes against humanity and
genocide and call to account those responsi-
ble. Established to try crimes committed in a
specific conflict and during a specified time,
the ad hoc tribunals work towards the com-

pletion of their mandate. The ICTY, for exam-
ple, focuses on the prosecution and trial of the
most senior leaders, and refers other cases to
national courts in the former Yugoslavia, in-
cluding assisting the national courts to handle
war crimes cases.

The Rome Statute which was adopted by the
international community in 1998 entered into
force in 2002 and established the Interna-
tional Criminal Court (ICC). It is a perma-
nent institution with the power to exercise its
jurisdiction over persons for the most serious
crimes of concern to the international com-
munity as a whole, i.e. the crime of genocide,
crimes against humanity, war crimes and the
crime of aggression. The Court’s jurisdiction
is complementary to national criminal juris-
dictions. To date, 121 countries are states par-
ties to the Rome Statute.

Like the ICTY and the ICTR, mixed courts or
tribunals (“hybrid bodies”) are established
for a certain amount of time to deal with
particular situations. The mandate of these
bodies is to sanction serious violations of in-
ternational humanitarian and human rights
law committed by individuals and help rees-
tablishing the rule of law. Hybrid courts com-
bine aspects of international law and national
law and are mixed in their composition. This
model has been used for setting up courts for
Sierra Leone, East Timor, Kosovo, Cambodia,
and Lebanon. The Special Court for Sierra
Leone, for example, is mandated to try those
responsible for serious violations of interna-
tional humanitarian law and Sierra Leonean
law committed on its territory, and was set up
jointly by the Government of Sierra Leone and
the United Nations.

Mediation and Arbitration

States are engaging more actively in alter-
native dispute resolution procedures (me-
diation and arbitration) to relieve courts and
shorten court procedures but also with the



aim of creating “win-win situations” for the
parties by finding mutually acceptable solu-
tions. While court proceedings aim at the
prosecution of legal claims, mediation also
takes into consideration the needs and inter-
ests of the individuals and thus brings better
results in matters such as business, family or
neighbourhood relations.

Mediation is a method of dispute settlement
by the parties with the guidance and facilita-
tion of a third party. Arbitration is the set-
tlement of a dispute through a decision of an
arbitrator, which is binding upon the parties.
Many countries provide for mandatory media-
tion at the pre-trial stage. The necessity of a
court trial arises only if mediation does not
lead to a solution. In the US and Australia, for
example, so-called “settlement weeks” take
place periodically, within which all court-
connected cases are mediated. And indeed,
a large number of cases are settled success-
fully. Yet, one could argue that the parties are
denied access to court as the alternative to
time- and money-intensive court proceedings
may impose a certain pressure on the parties
to find a solution.

(Re-)Establishing the Rule of Law in
Post-Conflict and Post-Crisis Societies
Recent years have seen an increased focus by
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the United Nations, other international organi-
sations, as well as the international communi-
ty on the issue of (re-)establishing the rule of
law in post-conflict societies. This increased
focus on the rule of law has also led to the
development of certain principles for the es-
tablishment of the rule of law in post-conflict
societies:

« providing rule of law assistance that is
appropriate to the particular country con-
cerned, and building upon local practice;

e public consultation, participation and de-
bate when planning rule of law reforms;

« establishment of independent national hu-
man rights commissions;

« inclusion of appropriate justice and rule of
law elements in peacekeeping mandates;

« providing sufficient human and financial
resources in the UN to plan the rule of law
components of peace operations.

In order to overcome gaps in past and present

post-conflict strategies, the Commission of

Human Security proposes a comprehensive

human security approach which consists of

five human security clusters. One of them is

“governance and empowerment” which pur-

sues as one of its top priorities the establish-

ment of institutions that protect people and
uphold the rule of law.

“Justice is an indispensable ingredient of the process of
national reconciliation. It is essential to the restoration of
peaceful and normal relations between people who have

lived under a reign of terror. It breaks the cycle of violence,
hatred and extra-judicial retribution.
Thus peace and justice go hand in hand.”

Antonio Cassese, former ICTY President.
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“For the United Nations, the rule of law re-
fers to a principle of governance in which
all persons, institutions and entities,
public and private, including the State it-
self, are accountable to laws that are pub-
licly promulgated, equally enforced and
independently adjudicated, and which
are consistent with international human
rights norms and standards. It requires,
as well, measures to ensure adherence to
the principles of supremacy of law, equal-
ity before the law, accountability to the
law, fairness in the application of the law,
separation of powers, participation in de-
cision-making, legal certainty, avoidance
of arbitrariness and procedural and legal
transparency.”

(Source: United Nations. 2004. Report of
the Secretary-General on the Rule of Law
and Transitional Justice in Conflict and
Post-Conflict Societies.)

. CHRONOLOGY

1948 Universal Declaration of Human
Rights, Art. 6, 7, 8, 9, 10, 11

1948 American Declaration of the Rights
and Duties of Man, Art. I, II, XVII,
XVIII, XXVI

1949 Geneva Convention (III) relative to
the Treatment of Prisoners of War, Art.
3(d), 17, 82, 83, 84, 85, 86, 87, 88

1949 Geneva Convention (IV) relative to
the Protection of Civilian Persons in
Time of War, Art. 3(d), 33, 64, 65,
66, 67, 70,71, 72,73,74, 75,76

1950 European Convention for the Pro-
tection of Human Rights and Fun-
damental Freedoms, Art. 5, 6, 7, 13

1965 International Convention on the
Elimination of All Forms of Racial
Discrimination, Art. 5(a), 6

1966 International Covenant on Civil and
Political Rights, Art. 9, 10, 14, 15,
16, 26

1969 American Convention on Human
Rights, Art. 8, 9

1977 Additional Protocol I to the Geneva
Conventions, Art. 44(4), 75

1977 Additional Protocol II to the Geneva
Conventions, Art. 6

1979 Convention on the Elimination of
All Forms of Discrimination against
Women, Art. 15

1981 African Charter on Human and Peo-
ples’ Rights (Banjul Charter), Art. 7,
26

1982 UN Special Rapporteur on Extra-
Judicial, Summary or Arbitrary Ex-
ecutions

1984 Convention against Torture and
other Cruel, Inhuman, or Degrading
Treatment or Punishment, Art. 15

1984 Protocol No. 7 to the European
Convention for the Protection of
Human Rights and Fundamental
Freedoms, Art. 1, 2, 3, 4

1984 General Comment No. 13 on Equal-
ity before the Courts and the Right
to a Fair and Public Hearing by an
Independent Court established by
Law (Article14 of the ICCPR)

1985 UN Basic Principles on the Inde-
pendence of the Judiciary

1985 UN Standard Minimum Rules for
the Administration of Juvenile Jus-
tice (Beijing Rules)

1985 UN Special Rapporteur on Torture
and other Cruel, Inhuman or De-
grading Treatment or Punishment



1989 Convention on the Rights of the
Child, Art. 37, 40

1990 UN Basic Principles on the Role of
Lawyers

1990 UN Guidelines on the Role of Pros-
ecutors

1991 UN Working Group on Arbitrary
Detention

1993 Statute of the International Criminal
Tribunal for the former Yugoslavia

1994 Statute of the International Crimi-
nal Tribunal for Rwanda

1994 UN Special Rapporteur on the Inde-
pendence of Judges and Lawyers

1994 UN Special Rapporteur on Violence
against Women, its Causes and Con-
sequences
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1998 Rome Statute of the International
Criminal Court

2000 UN Special Rapporteur on the Situ-
ation of Human Rights Defenders

2004 Arab Charter on Human Rights, Art.
12, 13, 15, 16, 17, 19

2005 UN Special Rapporteur on the Pro-
motion and Protection of Human
Rights while countering Terrorism

2006 Convention on the Rights of Persons
with Disabilities, Art. 5, 12, 13, 14

2007 General Comment No. 32 on Article
14: Right to Equality before Courts
and Tribunals and to a Fair Trial

SELECTED ACTIVITIES

ACTIVITY I: TO BE § ) 1

HEARD OR NOT TO BE HEARD?

Part I: Introduction

Understanding the rules and procedures of a
trial is crucial for the understanding of the ju-
dicial system and for the ability to stand up
for one’s rights.

Part II: General Information

Type of activity: Role-play

Aims and objectives: Experiencing a court-
room situation, identifying the notion of a
fair and public trial, developing analytical and
democratic skills

Target group: Young adults and adults

Group size: 15-20

Time: About 90 minutes

Preparation: Arrange the classroom as a
courtroom. Place one table for the judge in
the front and two others at right angles to it
and facing each other, one for the accused and
the defence, the other one for the prosecuting
team.

Skills involved: Critical thinking and analyti-
cal skills, communicating, opinion building,
empathetic skills.

Part III: Specific Information on the Activity
Instructions:

Explain that you are going to perform a court-
room situation in two different scenarios, one
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without a defence and one with defending

mechanisms. Explain the roles and let partici-

pants choose:

« One person falsely accused of an offence,
such as stealing.

e A team of two or three persons leading the
prosecution.

« A group of three or four persons bringing
the charges and writing them up on the
board/flip chart.

e Ajudge.
The accusers and the group bringing the
charges have 10 minutes to prepare the accu-
satory statement.
Performance of the role-play:
In the first scenario, there are no defending
attorneys and the accused cannot defend her-
self/himself. The other participants represent
the audience in court. No one else in the class
is allowed to voice an opinion. Ask the accus-
ers to state their case to the judge and have the
judge make a decision only on that basis.
After this, for a second scenario, appoint a
new judge to give the final verdict of guilty
or not guilty. Also appoint a defence team
of two or three persons. Allow the defendant
to speak and the defence team to make their
statement. The audience may give opinions
as well. Only now does the new judge have
to reach a decision.

Feedback:

Bring the participants back together.

First ask those who participated in the role

plays:

« How much were they able to influence the
judge’s decision and how realistic was the
simulation?

Now move on and motivate the whole group

to think about the process and purpose of the

two role plays:

o What was different in the two scenarios
and why?

o Did participants feel uncomfortable with
the first scenario?

« Can scenarios like the first one happen in
“real life”?
Practical hints:
Try not to explain the whole purpose of the
role-plays before you start playing. The sur-
prise value might have a greater impact on the
participants and will not hinder the perform-
ance of the role-play itself. Be careful with the
performance, especially in the first role-play,
and interrupt if the accused starts feeling anx-
ious or frightened. This does not mean that
the role-play has failed but shows how realis-
tic the simulation can be.
Tips for variation:
For the second scenario, you can appoint an
impartial jury of three or four instead of the
judge. In the feedback, discuss the difference
between a jury and a judge.

Part IV: Follow-up

« Read out Article 10 of the Universal Decla-
ration of Human Rights:

“Everyone is entitled in full equality to a fair
and public hearing by an independent and
impartial tribunal, in the determination of
his rights and obligations and of any crimi-
nal charge against him.”

o Explain that in other words this means
that if you go on trial, this should be done
in public. A public hearing is one in which
the defendant is present and the evidence
is presented before him or her as well as
his or her family and community. The
people who try the accused should not let
themselves be influenced by others. On
the basis of the role-plays performed, dis-
cuss the fact that everybody must have a
fair chance to state his or her case. This
is valid for criminal cases as well as civil
disputes, such as suing somebody.

o Discuss the definition used by the UN of
what constitutes an independent and im-
partial tribunal: ‘Independent” and ‘impar-
tial’ means that the court should decide on



each case fairly on the basis of evidence

and the rule of law, and should not favour

either side of a case for political reasons.
Related Rights/further areas of exploration:
Presumption of innocence, recognition as a
person before the law, right to a competent
defence, elements of democracy
(Source: Adapted from: United Nations Cyber-
schoolbus. 2003. Available at: http://cyberschool-
bus.un.org.)

ACTIVITY II: HOW CAN @l

YOU DEFEND THOSE PEOPLE?

Part I: Introduction

This activity is based on real life cases and
aims to identify prejudices and a correspond-
ing notion of a fair trial.

Part II: General Information

Type of activity: Discussion

Aims and objectives: Identifying prejudices
and limits of neutral observation; developing
analytical and democratic skills

Target group: Young adults and adults

Group size: 15-20

Time: About 60 minutes

Material: Handouts (see below)

Preparation: Prepare a handout of the state-
ment of defence attorney Gerry Spence (see
below).

Skills involved: Critical thinking and analyti-
cal skills, opinion building, communication
skills, expressing different opinions and points
of view on an issue.

Part III: Specific Information on the Activity
Instructions:

Introduce the topic by asking the participants
to imagine perpetrators of crimes they know
(or show a video tape of one of them). You can
list them on a board or flip chart if you like.
Now let participants imagine that they are de-
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fence attorneys for clients accused of notori-

ous crimes.

Hand out the statement of defence attorney

Gerry Spence, who described his response to

the question frequently put to him, “How can

you defend those people?”

Now start a discussion on the rights of perpe-

trators on the basis of this statement.

o Should everybody be considered innocent
until proven guilty?

« If you are accused of a crime, should you
always have the right to defend yourself?

« Should everybody be allowed to ask for le-
gal help and get it free of charge if she/he
cannot afford it?

o Should everybody be equal before the law?

If you wish, you can take down some argu-

ments on a flip chart to sum up the discussion.

Handout:

Gerry Spence, defense attorney:

“Well, do you think the defendant should have a
trial before we hang him? If so, should it be a fair
trial? If it is to be a fair trial, should the accused
be provided with an attorney? If he is to be pro-
vided with an attorney, should the attorney be
competent? Well, then, if the defense attorney
knows that the defendant is guilty, should he
try to lose the case? If not, should he do his best
to make the prosecution prove its case beyond a
reasonable doubt? And if he does his best, and
the prosecution fails to prove the case beyond
a reasonable doubt, and the jury acquits the
guilty accused, who[m] do you blame? Do you
blame the defense attorney who has done his
job, or the prosecutor who has not?”

(Source: Adapted from: Harper’s Magazine.
1997.)

Feedback:

In a feedback round, ask participants to sum-

marise the discussion:

o Why do you think attorneys defend crimi-
nals?
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« Do you think that those attorneys are seen
the same way as the criminals they defend
and why?

Practical hints:
You can introduce the activity by showing a
videotape or reading an article about notori-
ous criminals. You can also refer to local and
current circumstances and talk of people who
have been condemned in a public debate after
having committed a serious crime. If you do
so, be aware of the emotions such a topic may
arouse. Do not judge participants’ opinions
but clearly state that human rights are for all
and that they cannot be derogated arbitrarily
at any time.
Tips for variation:
Read out Article 11 of the UDHR:
“(1) Everyone charged with a penal offence has
the right to be presumed innocent until proved
guilty according to law in a public trial at
which he has had all the guarantees necessary
for his defence. (2) No one shall be held guilty
of any penal offence on account of any act or
omission which did not constitute a penal of-
fence, under national or international law, at
the time when it was committed. Nor shall a
heavier penalty be imposed than the one that
was applicable at the time the penal offence
was committed.”
Write it down on a flip-chart and explain its
meaning and purpose. You should be consid-
ered innocent until proven guilty. If you are ac-
cused of a crime, you should always have the
right to defend yourself. Nobody has the right
to condemn you and punish you for something
you have not done. The pesumption of inno-
cence and the right to a defence are the two
important principles articulated in this article.

You can do the follow-up of the activity “To be

heard or not be heard?” in connection with it.

Part IV: Follow-up

Read out Articles 6 and 8 of the UDHR:
Article 6: “Everyone has the right to recogni-
tion everywhere as a person before the law.”
Explain that this means that you should be
legally protected in the same way everywhere
and like everyone else. Definition: A person
before the law is someone who is recognised
by law as a person who is guaranteed the pro-
tection offered by the legal system and who is
subject to the responsibilities required by it.
Article 8: “Everyone has the right to an effec-
tive remedy by the competent national tribu-
nals for acts violating the fundamental rights
granted to him by the constitution or by law.”
This means that you should be allowed to ask
for legal help when your human rights are not
respected.

Related Rights/further areas of exploration:
Presumption of innocence, recognition as a
person before the law, right to a competent
defence, democracy.

(Source: Adapted from: Carleton College. Cor-
respondence Bias in Everyday Life.)
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FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

FREEDOM TO ADOPT AND
TO CHANGE ONE’S RELIGION OR BELIEF

FREEDOM TO MANIFEST THESE RIGHTS

» Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief, and freedom, either
alone or in community with others and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.«

Article 18, Universal Declaration of Human Rights. 1948.



228

RELIGIOUS FREEDOMS

ILLUSTRATION STORY

On 6 January 2010, six Coptic Christians and
a Muslim guard were shot in Egypt as the
Christians left a church in Nag’ Hammadi
following Christmas Mass. The shots were
fired from a passing car.

According to reports three men were arrest-
ed two days later, on 8 January, and charged
with “premeditated murder, putting the life
of citizens in danger, and damage to public
and private property” on 9 January.

Even though the arrest is seen as a step in
the right direction by Human Rights Watch
(HRW), it is not enough. HRW argues that
the routine in cases like this is to call on the
families involved not to pursue criminal in-
vestigation but to settle these cases privately.
Often compensation is paid to the families of
the victims.

Sarah Leah Whitson, Middle East Director of
HRW, called on the Egyptian government to
implement “a serious campaign of respect for
religious diversity and equal rights for all”.
The shooting, the aftermath (demonstrations
ending in the arrests of Muslims and Chris-
tians; arrests of activists paying their condo-

lences to the families of the victims of the
shooting) and the treatment of the case by
the authorities highlight the precarious situ-
ation of Coptic Christians in Egypt. Copts are
the victims of religious hatred and attacks
on the grounds of their religious affiliation
and practice. In its annual report for the year
2010 HRW accused Egypt of “widespread dis-
crimination against Egyptian Christians, as
well as official intolerance of heterodox Mus-
lim sects”.

(Source: Human Rights Watch. 2010. Egypt:
Free Activists Detained on Solidarity Visit; Hu-
man Rights Watch. 2011. World Report 2011.)

o
Discussion questions e @

1. What do you think were the reasons for the
treatment of Coptic Christians in Egypt?

2. Have you heard of comparable incidents in
your country or region?

3. Which international human rights stand-
ards have been violated?

4. How can similar situations be prevented
from occurring?

5. Which international institutions and pro-
cedures exist to address such cases?
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NEED TO KNOW O

1. RELIGIOUS FREEDOMS:
STILL A LONG WAY TO GO

Millions of people believe that there is some-
thing above humankind that guides us spir-
itually. For what you believe in you may be
forced to deny it, to leave your family, be per-
secuted, imprisoned or even killed.

In the third century BC Buddhists were per-
secuted in India because they believed in the
teachings of Buddha. From the ninth century
AD onwards - Europe’s “Dark Ages” - Mus-
lims and other non-Christian believers were
persecuted “in the name of God”. Then, the
war for the expansion of the Ottoman Empire
and Islam terrified Europe. Jews were locked
in ghettos not only by Christians but by Mus-
lims even before. The extinction of the native
inhabitants of Latin America also took place
in the course of their Christianisation.

In the past and in the present, people have
been threatened for their beliefs and convic-
tions. The ability to believe in something and
to manifest it is known and protected as reli-
gious freedom. It is not only a legal but also
a moral issue. Religious beliefs strongly per-
vade one’s private sphere because they touch

personal convictions and the understanding
of our world.

Faith is a major element to express one’s cul-
tural identity, which is why religious freedom
is such a sensitive topic to address and seems
to cause more difficulties than other human
rights issues.

Another problem has hindered the regulation
of religious freedom in international human
rights law. Throughout the world, religion
and belief are key elements of politics. Reli-
gious beliefs and freedom are often misused
for political demands and claims to power,
often resulting in misleading arguments
when religion and politics are linked.
Adequate protection has become all the more
pressing in recent years as religious intoler-
ance and persecution are at the forefront of
many tragic conflicts around the world in-
volving problems of ethnicity, racism or group
hatred. Persecution on religious grounds can
be seen in current conflicts between believ-
ers and non-believers, between traditional
and “new” religions, or between states with
an official or dominant religion and individu-
als or communities not belonging to it.

“No man by nature is bound unto any particular church or sect, but
everyone joins himself voluntarily to that society in which he believes he
has found that profession and worship which is truly acceptable to God.
The hope of salvation, as it was the only cause of his entrance into that
communion, so it can be the only reason of his stay there [...]. A church,

then, is a society of members voluntarily uniting to that end.”

John Locke. A Letter Concerning Toleration. 1869.
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“No peace between nations
without peace between religions;
no peace between religions without
dialogue between religions.

No dialogue between religions
without search for the
foundations of religions.”

Hans Kiing,
President Weltethos (Global Ethic Foundation).

At present, violations of religious freedoms
are seen throughout the world. Systematic
suppression of certain beliefs, however, is
present in the following countries: in Burma
allreligious minorities are persecuted - in par-
ticular the Muslim Rohingya, but also Protes-
tants and Buddhist monks; the North Korean
government regards all religious beliefs and
rites besides the Juche ideology as an affront
against the personality cult around the Kim
family and as a violation of the government’s
authority; in Egypt, we see discrimination
against Copts, orthodox Christians, Bahai,
Ahmadis, Koranists, Shia and Sufi Muslims
as well as virulent anti-Semitism; in Eritrea,
followers of Jehovah’s Witnesses, Evangeli-
cal Christians and the Pentecostal Movement
are particular targets of suppression; in Iran,
there is discrimination against and persecu-
tion of the Bahai, Sufis, Muslim dissidents
and Christians, in Iraq and Nigeria against
Christians and in Pakistan against the Ah-
madis. In China, Uighur Muslims in Xin-
jiang, Protestants, Falun Gong followers and
Tibetan Buddhists are particularly affected.
In Sudan, Christians are discriminated
against, in Saudi-Arabia, Shiite Muslims and
Ismailists. Finally, we see harsh discrimina-

tion against non-registered religious groups
in Turkmenistan and Uzbekistan. Violations
of religious freedom range from the Chris-
tian religious fundamentalism in the United
States of America, to the intensification of re-
ligious extremism in Islam, as well as to new
forms of anti-Semitism (i.e. fear and hatred
of Jews/Judaism) in various countries, and,
especially since the attacks on Washington
and New York on September 11, 2001, to an
increasing but often overlooked Islamopho-
bia (i.e. fear and hatred of Muslims/Islam) in
the United States and Europe.

There are, unfortunately, numerous other
cases to exemplify the urgency of dealing
with religious freedom especially when they
are linked with extremism. This phenom-
enon will be discussed later.

Religious Freedom

and Human Security

The freedom from fear is a key value of
human security. This key value is im-
mensely threatened by the violation of
religious freedoms. If you cannot believe
in whatever “God” or concept of the uni-
verse you like, personal freedom and se-
curity will remain out of reach. Threats
to the freedom of thought, belief and con-
science, belief and religion directly affect
both individuals and groups in ensuring
and developing personal integrity.
When discrimination and persecution on
religious grounds are systematic or insti-
tutionalised, they may lead to tensions
within communities or even internation-
al crises. The agents of insecurity can be
individuals, groups, or even states. This
omnipotent and ever-present menace to
personal security on grounds of belief
or religion calls for special protective
measures. Human rights education and



learning are key to the respect for oth-
ers’ thoughts and religious beliefs. The
learning process of respect, tolerance
and human dignity cannot be achieved
by force. It has to be a long-term com-
mitment of each and everyone involved
in order to create individual and global
security.

2. DEFINITION AND DESCRIPTION
OF THE ISSUE

What Is Religion? @"_P
There is no common definition of religion
in philosophical or sociological discussions.
However, a number of common elements
have been proposed in definitions.

Religion, etymologically, related to the Latin
religare, refers to “binding”. Religion binds
the believer to some “Absolute” - conceptual-
ised either in personal or impersonal terms.
It normally includes a set of rites and rituals,
rules and regulations that enables individu-
als or communities to relate their existence
to a “God” or “Gods”. According to Milton
J. Yinger, religion represents “a system of be-
liefs and practices by means of which people
struggle with the ultimate problems of life”.
By comparison, Black’s Law Dictionary de-
fines religion as “A [human’s] relation to Di-
vinity, to reverence, worship, obedience, and
submission to mandates and commandments
of supernatural or superior life forms. In its
broadest sense [religion] includes all forms of
belief in the existence of a higher power which
exercises power over human beings by, impos-
ing sanctions and rules of conduct, together
with future rewards and punishment.”

These and similar definitions incorporate the
recognition of the existence of something Su-
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preme, Holy, Absolute, Transcendent, be it
personal or impersonal. The “Supreme/Ulti-
mate” has a normative function, and believ-
ers are expected to follow the teachings and
rules of conduct of their religion, as the way
to this Absolute. Believers are also expected
to express their religious beliefs in varying
forms of worship or cult. Often, though not
always, a legal entity, such as a church or
other institution is established to organise
the group or worship practices.

=\
What Is Belief? _E‘D°_?

Belief is a broader concept than religion.
It includes religion but is not limited to its
traditional meaning. Black’s Law Dictionary
defines it as a “belief of the truth of a propo-
sition, existing subjectively in the mind, and
induced by argument, persuasion, or proof
addressed to the judgment”. Contrary to this
narrow intellectual conception of belief as an
act of reflection, belief means an act of trust-
ing in or relying on something Supreme (be
it personal or not, like the four Noble Truths
in Buddhism).

The UN Human Rights Committee, in its
General Comment No. 22 on Article 18 of the
International Covenant on Civil and Politi-
cal Rights (ICCPR), defines the protection of
religion or belief as follows: “Article 18 pro-
tects theistic, non-theistic and atheistic be-
liefs, as well as the right not to profess any
religion or belief.” The General Comment
goes on to say, “The terms religion or belief
are to be broadly construed. Article 18 is not
limited in its application to traditional reli-
gions or to religions and beliefs with institu-
tional characteristics or practices analogous
to those of traditional religions. The Com-
mittee therefore views with concern any ten-
dency to discriminate against any religion or
belief for any reason, even if they are newly
established, or represent religious minorities
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that may be the subject to hostility by a pre-
dominant religious community.”

(Source: United Nations Human Rights
Committee. 1993. General Comment No. 22
(48) on Art. 18 of the International Convent
on Civil and Political Rights.)

Beliefs of any other nature - whether po-
litical, cultural, scientific, or economic - do
not fall under this protection and have to be
treated differently.
®& Freedom of Expression and

Freedom of the Media

What Are Religious Freedoms? _GDLP
In international law, religious freedoms are
protected as freedom of thought, conscience
and religion.

These three basic freedoms apply equally
to theistic, non-theistic and atheistic beliefs
as well as agnostic positions and include all
beliefs with a transcendent or metaphysical
view of the universe and a normative code
of behaviour.

Freedom of religion and belief in a strict
sense includes freedom of and freedom from
religion and belief, which can be understood
as the right to not to accept any religious
norms or attitudes.

Freedom of thought and conscience is pro-
tected in the same way as freedom of reli-
gion and belief. It encompasses freedom of
thought on all matters, personal convictions
and the commitment to a religion or belief
whether expressed individually or in com-
munity with others.

Freedom of conscience is often violated, as
illustrated by the numbers of “prisoners of
conscience” all over the world. Those prison-
ers mostly belong to religious minorities.
Freedom of thought and conscience and the
freedom to choose and change a religion or
belief are protected unconditionally. No
one can be compelled to reveal his or her

thoughts or be made to adhere to a religion

or belief.

International Standards g D!P
Human rights law avoids the controversy
about defining religion and belief and con-
tains a catalogue of rights to protect freedom
of thought, conscience, religion and belief. To
better understand the complexity of religious
freedom, a classification into four levels can
be made:

1. Freedom to exercise particular individual
practices

2. Freedom to exercise collective practices

3. Freedom of particular institutions

4. Freedom from religion

1. Freedom to Exercise Particular Individual
Practices:

Article 18 of the UNiversaL DecLARATION oF Hu-
MaN Richts (UDHR) identifies religious free-
dom as “everyone’s” right, which means it
protects children and adults, nationals and
aliens equally, and cannot be restricted
even in times of emergency or war. The
list of individual religious freedoms stated in
Article 18 of the International Covenant on
Civil and Political Rights (ICCPR) provides
a detailed enunciation of the rights that fall
within an internationally accepted minimum
standard:

e The freedom to worship or assemble
in connection with a religion or belief,
and to establish and maintain places
for this purpose;

e The freedom to make, acquire, and
use to an adequate extent the neces-
sary articles and materials related to
the rites or customs of a religion or
belief;



e The freedom to solicit and receive
voluntary financial and other contri-
butions from individuals and institu-
tions;

e The freedom to train, appoint, elect,
or designate by succession appropri-
ate leaders according to the require-
ments and standards of any religion
or belief;

e The freedom to observe days of rest
and to celebrate holy days and cer-
emonies in accordance with the pre-
cepts of one’s religion or belief;

e Religious freedoms at the workplace,
including the right to prayer, dress
codes and dietary regulations;

e The freedom of assembly and asso-
ciation for worship and religious festi-
vals;

e The freedom to proclaim one’s belief;

e The right to change or reject one’s re-
ligion;

e The right to religious education
the best interest” of the child.

(Source: United Nations. 1996. Art. 18

of the International Covenant on Civil

and Political Rights.)

s

m

2. Freedom to Exercise Collective Practices:
Religious rights do not only entitle individu-
als to enjoy the above mentioned freedom. A
religion or belief can be and usually is mani-
fested in community and therefore often in
public places. This implies the granting of
freedom of assembly and association to the
community of believers as well.

3. Freedom of Particular Institutions:

Particular institutions based on religious
grounds also enjoy full protection by the
freedom of religion. These institutions can
be houses of worship or educational institu-
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tions dealing with religious matters, or even
NGOs.

Their rights include:

e The freedom to establish and main-
tain appropriate charitable or human-
itarian institutions;

e The freedom to write, publish and dis-
seminate relevant publications;

e The freedom to teach a religion or be-
lief in suitable places.

(Source: United Nations. 1981. Declara-

tion on the Elimination of All Forms of

Intolerance and of Discrimination Based

on Religion or Belief.)

4. Freedom from Religion

Negative freedom of religion or religious
neutrality means that non-religious citizens
can invoke freedom from religion in the pub-
lic domain. In Germany, for example, nega-
tive religious freedom or religious neutrality
has been particularly emphasised since the
Federal Constitutional Court in the “cruci-
fix judgement” had decided that attaching
a cross or crucifix in the classrooms of a
compulsory state school, which is not a faith
school, contravenes Article 4 (1) of Germany’s
Fundamental Law. This religious neutrality
reached a new climax with new laws and
guidelines and their implementation in eight
German federal states; they include severe
restrictions on wearing religious symbols in-
cluding headscarves in the public sector. The
human rights organisation Human Rights
Watch (HRW) has criticised Germany’s pro-
nounced religious neutrality insofar, as the
new regulations would violate Germany’s
international responsibility to protect reli-
gious freedom as well as the right to equal-
ity before the law. France and Belgium have
also had laws and prohibitions regarding the
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wearing of religious symbols and dress in the
public domain since 2011.

The Principle of Non-Discrimination
Discrimination and intolerance on religious
grounds, which means any distinction, ex-
clusion, restriction, or preference based on
religion or belief, are prohibited. The prohibi-
tion of religious discrimination and intoler-
ance is not limited to the public domain but
also applies to the private sphere of individu-
als in which beliefs of a religious or other na-
ture are rooted.

®& Non-Discrimination

Education
Parents have the right to educate their chil-
dren according to their faith. The provision
“in the best interest of the child” is intended
to limit the freedom of action of parents only
where a religious practice can injure a child’s
physical or mental health. Such a practice can
be the refusal of medical treatment or school
education. The refusal of blood transfusions,
for example, may lead to the death of children
of Jehovah’s Witnesses whose belief does not
allow blood transfusions on principle.
In the public domain states have the obli-
gation to provide education which protects
children from religious intolerance and dis-
crimination and offers curricula including
the teaching of freedom of thought, con-
science and religion.
®& Human Rights of the Child

Right to Education

o
Discussion questions e @

e How is religious instruction handled in
your country?

e Do school curricula and textbooks in your
country deal with freedom of religion and
belief, including freedom not to believe?

e Are there safeguards in your country for
the independence of religious instruction?

Manifesting Faith

The freedom to manifest a religious belief in-
cludes protection of religious language, teach-
ings, practice, worship and observance of that
belief. We have the right to talk about our
faith, to teach it, practice it alone or with oth-
ers, observe dietary regulations and clothing
requirements, or use of particular language,
and celebrate rituals associated with our faith.
Manifestation of religion or belief also means
being able to avoid actions that are incompati-
ble with principles of a faith. Such actions may
be the refusal of oaths, military service, and
participation in religious ceremonies, confes-
sion, or refusal of medical treatment.

Limits of Religious Freedom

Whereas belief itself is protected without
reservation, the manifestation of belief can
reach limits when the interests of others are
at stake.

Article 9 of the European Convention on Hu-
man Rights (ECHR), for example, specifies that
restrictions on the right to manifest a religious
belief have to be proportionate and based on
law. They can only be imposed when neces-
sary to protect public security, order, health,
morals, or the fundamental rights and free-
dom of others. Limitations on this freedom are
permissible, for example, in the case of human
sacrifice, self-sacrifice, female genital mutila-
tion, slavery, forced prostitution, subversive
activities and other practices threatening hu-
man health and bodily integrity.

3. INTERCULTURAL

RED
PERSPECTIVES AND

CONTROVERSIAL ISSUES

State and Faith

Worldwide, one of the major disagreements
regarding the protection of religious freedom
concerns the relationship between states



and their citizens’ religions or beliefs. There
are several principal patterns of how states
can interact with faiths: state religions, es-
tablished churches, state neutrality towards
faiths and their institutions, no official reli-
gion, separation of church and state, and pro-
tection of legally recognised religious groups.
International standards do not require a sepa-
ration of state and church and do not prescribe
any particular model of relationship between
a state and beliefs. They do not require the vi-
sion of secular societies which banish religion
from public affairs, although the separation
of religion from the state is a major character-
istic of modern (Western) societies.

The sole international requirement is that any
relationship between state and church should
not result in discrimination against those
who are not of the official religion or of the
recognised faiths. But where only one religion
is taken to be constitutive of national identity,
it is difficult to see that equal treatment of dif-
ferent or minority faiths can be guaranteed.
According to Western views, a neutral rela-
tionship between religion and state is far more
likely to guarantee full protection of the reli-
gious freedom of the individual. By contrast,
traditional Islamic Shariah law, for example,
links state with faith because this system is
regarded as providing better protection of re-
ligious freedom for the community. It can be
argued, however, that where the state is con-
nected with a particular church or religion, it
is unlikely that the rights of members of reli-
gious minorities receive equal protection.

{4
Discussion questions e @
e What is the attitude of your country to-

wards different beliefs?

* Does your country recognise institutions
of different faiths?

e Do you think it is possible to establish a
system of equality of all faiths while privi-
leging one?

RELIGIOUS FREEDOMS

* Do you consider it legitimate to recognise
confessional or religious political parties?

Apostasy - the Freedom
to Choose and Change Faiths
The act of apostasy - leaving a religion for
another religion or for a secular lifestyle - is
a most controversial issue among different
cultures despite clear international stand-
ards.
A person is an apostate if they leave a reli-
gion and either adopt another religion or as-
sume a secular lifestyle. Historically, Islam,
Christianity and other religions have taken a
very dim view of apostates. The penalty for
apostasy was often death.
In Islam, apostasy is still severely punished
in many countries where society is based on
Shariah laws. Countries like Afghanistan,
Iran, Indonesia, India, Pakistan, Saudi Ara-
bia or Egypt stand for many others where
life imprisonment or the death penalty for
openly rejecting the Islamic faith may be im-
posed. In practice, this means that there is no
freedom to choose or change one’s religion
or belief.
This is in clear contradiction with interna-
tional human rights law. A person has the
right to choose their beliefs freely and with-
out coercion. The debate on this issue is
highly emotional and sensitive as it touches
on deep convictions and different under-
standings of religious freedom. It illustrates
the cultural differences in the perception of
religious and other freedoms and seems to
differentiate between the “West” and the
“rest of the world”.
A

Discussion questions e @ .
e Do you believe people can choose and

change their beliefs freely?
e Could this lead to a collision with other

human rights? If so, with which human

rights?
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Proselytism — the Right to Disseminate
One’s Belief

Every person has the right to disseminate
their beliefs and to encourage people to con-
vert from one faith to another as long as no
coercion or force is used. This action is called
proselytising or evangelising.

In Central Europe, Eastern Europe and Africa
conflicts have arisen between local churches
and foreign religions promoting missionary
programs. In certain cases, governments have
forbidden such programs. Human rights law
requires that governments protect the right
to freedom of expression, and that believ-
ers enjoy freedom to engage in non-coercive
forms of proselytising, such as “mere appeals
to conscience” or the display of placards or
billboards.

Forcing somebody to convert to another faith
is clearly a violation of human rights, but the
question as to what is considered coercion is
still not regulated in international law. “Coer-
cive circumstance” that would lead to limita-
tion of proselytising: the use of money, gifts
or privileges in order to make a person con-
vert; proselytising in places where people are
present by force of law (classrooms, military
installations, prisons and the like).

Inciting Religious Hatred and Freedom of
Expression
In early 2006, human rights groups in the UK
insisted that the new “Racial and Religious
Hatred Bill”, which introduced a new offence
of “inciting religious hatred”, must not prevent
the right to criticise and ridicule religious be-
liefs and practices as part of the freedom of ex-
pression. The bill was amended accordingly.
®& Freedom of Expression and

Freedom of the Media

Conscientious Objection to Military Service
The intercultural controversy over what is
called conscientious objection to compul-

sory military service continues. One can be
exempted from military service if the obli-
gation to use lethal force seriously conflicts
with one’s belief and if persons of other
faiths are not at a disadvantage as a result.
A certain trend to acknowledge such a right
by national legislations can be noted in some
countries where alternative community
service is foreseen (for example in Austria,
France, Canada, or the USA). However, in
other countries such as Belarus, Chile, Tur-
key, Turkmenistan, Armenia or Israel con-
scientious objection to military service is not
recognised and people may be sent to prison
for refusing to carry a weapon.
(A
Discussion questions e @ -
e Are there “prisoners of conscience” in
your country?
e Do you think there is a need for the right

to refuse to kill to be explicitly recognised
in international human rights?

4. IMPLEMENTATION
AND MONITORING

The main problem with the implementation
of religious freedom is the lack of effective en-
forcement of Article 18 of the ICCPR. The 1981
UN Declaration on the Elimination of All Forms
of Intolerance and of Discrimination Based on
Religion or Belief, which was dedicated to the
fight against intolerance, negative stereotyp-
ing, and stigmatisation of religion, against
calls for violence and violence against people
on the basis of religion and belief, has a cer-
tain legal effect as it may be seen as confirm-
ing customary international law. Generally,
though, a declaration is not legally binding.
Despite an international agreement on the
need for a convention there is not yet a con-
sensus as to its possible contents.

A Special Rapporteur on Religious Intoler-



ance has been established in 1986 to monitor
the implementation of the 1981 Declaration.
Their mandate is mainly to identify incidents
and government actions that are inconsist-
ent with provisions in the Declaration and
to make recommendations on remedial
measures which should be taken by the re-
spective states. Religiously motivated perse-
cution and discrimination affect individuals
as well as communities of all faiths all over
the world. They range from violations of the
principle of religious non-discrimination
and tolerance and belief to attacks on the
right to life, physical integrity, and human
security of the individual.

Regional human rights instruments also deal
with the freedom of religion: The African
Commission on Human Rights passed a rul-
ing in a case concerning Sudan stating that
the application of the Shariah law has to be
in accordance with international obligations.
The European Court of Human Rights (EC-
tHR) in Strasbourg is one of the most effective
instruments to implement religious freedom
on aregional European level. Numerous deci-
sions, i.e. the ruling on Scientology in Russia
(see ECtHR. 2007. Case Church of Scientology
Moscow v. Russia, 5 April, 2007) or the ruling
regarding the recognition of Jehovah’s Wit-
nesses as a religious community in Austria
(see ECtHR. 2008. Case Jehovah’s Witnesses
et al v. Austria, 31 July, 2008) are proof of
this. The most recent ruling on the crucifix
discussion in Italian state schools also points
into this direction (see ECtHR. 2011. Case
Laautsi et al v. Italy, 18 March, 2011).

There are also many bodies and commit-
tees within the Council of Europe and the
Organization for Security and Co-operation
in Europe (OSCE), dealing with the rights to
freedom of thought, conscience, religion and
ideology.
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Preventive Measures and

Strategies for the Future

Prior to continuing the work on a legally
binding convention, the 1981 UN Declaration
on the Elimination of All Forms of Intolerance
and of Discrimination Based on Religion or
Belief has to be better promoted in order to
develop a culture of multi-religious cohabita-
tion. Particular emphasis has to be put on
the role of education as an essential means
of combating religious intolerance and dis-
crimination. States have clear duties under
international law to counter violence and
discrimination in matters of belief. NGOs,
religious and secular organisations have an
equally clear role in highlighting violations
by states and others, in defending the per-
secuted and promoting tolerance through
information campaigns, raising awareness,
educational programs and teaching.

What Can We Do?

We can start to prevent discrimination and
religious persecution by respecting the rights
of others. Religious tolerance necessitates re-
specting followers of other faiths, whether or
not we think that their belief is true. A cul-
ture of tolerance and respect demands that we
refuse to discriminate, denigrate or vilify the
religious other and respect the fundamental
right to be different also in religious affairs.
It also means refusing to discriminate against
others in employment, accommodation and
access to social services on the grounds of
their faith. Furthermore, in order to bring
about a change in attitudes, there is a need for
interfaith dialogue, as well as for believers and
non-believers to meet on common ground and
learn to respect each other.
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GOOD TO KNOW
-

Interfaith Dialogue for Religious Pluralism
Throughout the last two decades questions
about religious and cultural pluralism have
reawakened interest in churches and religious
communities. There is a sense of urgency to
build creative relationships between people
of different faiths. As interest in dialogue has
grown, so has its actual practice, enabling
various religious communities to understand
one another better and to work together more
closely in education, conflict resolution and
everyday community life. International NGOs
promoting religious dialogue and peace are,
amongst many others:

e The World Council of Churches;

e The World Conference on Religion and
Peace (WCRP) with its permanent working
group on “religion and human rights”;

e The World Parliament of Religions;

e The Global Ethic Foundation.

1. GOOD PRACTICES

Numerous local and regional initiatives

are furthering conflict resolution and con-

flict prevention through dialogue around the
world:

¢ In the Middle East, Clergy for Peace brings
together rabbis, priests, pastors and imams
in Israel and in the West Bank for common
action and to be witness to peace and jus-
tice in the region;

e In Southern India, the Council of Grace
brings together Hindus, Christians, Mus-
lims, Buddhists, Jains, Zoroastrians, Jews
and Sikhs in an attempt to address commu-
nity conflicts (Communalism);

e In the Pacific, Interfaith Search brings to-
gether representatives of a multitude of
religions in Fiji seeking to overcome preju-

dices and to promote mutual respect and
appreciation for one another;

e In Europe, the “Project: Interfaith Europe”
is the first undertaking of its kind to in-
vite urban politicians and representatives
of different religions from all over Europe
into the cities of Graz and Sarajevo;

e The city of Graz in Austria has established
a Council for Inter-religious Affairs, which
discusses inter-faith problems and advises

the city how to resolve them.
(A

Discussion question @ @ .
“In dialogue, conviction and openness balance
each other.” (Worldwide Ministries - Guide-
lines for Interfaith Dialogue: www.pcusa.
org/pcusa/wmd/eir/dialog.htm)
® How can this be done, individually and in

a community?

“Religions for Peace” D
through Education Q})—
Inter-religious education encourages respect
for people of other faiths and prepares stu-
dents to cast aside barriers of prejudice and
intolerance.

e In Israel, the project “Common Values/
Different Sources” brought together Jews,
Muslims and Christians to study sacred
texts together in search of shared values
that they could practice in everyday life;
the result should eventually be a uniform
school textbook;

e In Thailand and Japan, recent Youth Lead-
ership Ethics Camps brought together
young representatives of their countries’
religious communities for training pro-
grams in leadership vision, moral and eth-
ic values, community service, and in order
to further reconciliation;



¢ In Germany, England, and other countries,
educators are analysing school textbook
treatment of religious traditions that are
foreign to the books’ intended audiences.

2. TRENDS

Cults, Sects and New Religious Movements

JAKARTA (16 July 2005): Vice Presi-
dent Yusuf Kalla condemned an attack
by about 1,000 Muslims on the head-
quarters of a little-known Islamic sect
denounced as heretical by mainstream
Muslim groups around the world. Armed
with batons and stones, the mob at-
tacked the headquarters of the Ahamadi-
yah sect in the town of Bogor, just south
of Jakarta, vandalizing offices and living
quarters. Police tried to stop the attack,
but were outnumbered.

(Source: The Jakarta Post. 16 July, 2005.
VP condemns mob attack on Islamic
sect.)

Freedom of religion is not to be interpreted
narrowly to refer to traditional world religions
only. New religious movements or religious
minorities are entitled to the same protection.
This principle is of particular importance in
light of current actions in which new reli-
gious movements are repeatedly targets for
discrimination or repression. Such new move-
ments are known by several different terms
and need to be examined more closely.

The terms “cult” and “sect” are used to refer
to religious groups that differ in their beliefs
and practices from mainstream religions.
Both expressions are highly ambiguous, but
a sect generally refers to a dissenting reli-
gious group which has branched off from a
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mainstream religion, whereas a cult is gener-
ally regarded as an unorthodox or spurious
system of religious beliefs, often accompa-
nied by unique rituals.

Since both terms are defined by “differing
from the norm”, views on what constitutes
a sect and a cult will be different among
different beliefs. Buddhism and Hinduism
will use the terms in a neutral way, while
in the Western world “sect” or “cult” is of-
ten used with negative connotations. These
do not only arise from how different these
groups are from the norm, but also because
they are often associated with complete de-
votion or abuse in financial matters. Groups
founded with a commercial rather than re-
ligious background are not protected by the
human right of religious freedom. A famous
and controversial example is the Church of
Scientology which in some countries - Ger-
many being the best-known example - is not
recognised as a church because of it being
seen as an enterprise.
(A
Discussion questions e @ .
e Are minority beliefs protected in your
country and if so, how?
e Do they have the same rights/support as
(the) major belief(s)?

Women and Faith

Throughout history women have been dis-
criminated by nearly all faiths and it is only
lately that their human right of religious free-
dom has been addressed. Women'’s discrimi-
nation in religion is twofold. They may lack
the freedom to manifest their faith, if they
cannot access places of worship, nor preach
nor lead their communities in the same way
as men. In addition, they may become vic-
tims of certain faiths whenever religious laws,
practices and customs penalise them or even
threaten their lives:
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e The rate of young girls being mutilated in
rural areas of Egypt is 95 %. Female Geni-
tal Mutilation (FGM) is a cultural tradi-
tion in many countries, and is strongly
criticised by international human rights
protection standards. Severe health prob-
lems may arise subsequently potentially re-
sulting in death. However, progress in that
area was made in June 2003 when the Cairo
Declaration for the Elimination of FGM was
signed at the Afro-Arab Expert Consultation
on “Legal Tools for the Prevention of Fe-
male Genital Mutilation” by representatives
of twenty-eight African and Arab countries
affected by the practice of FGM.

¢ Forced marriages often resulting in slav-
ery are practiced in parts of Nigeria, Sudan,
Pakistan and other countries. The need for
the woman to consent to the marriage is
not respected. Sometimes “wives” are as
young as nine years old. Forced marriages
are also practiced among certain groups
in Europe and North-America and are de-
fended or tolerated in the name of culture,
tradition and religion in spite of general
prohibitions in such countries.

e Rape as a specific form of “ethnic cleans-
ing”: The religious affiliation of victims
was the motivation for mass rapes in
many cases in former Yugoslavia, Georgia,
Sudan, Rwanda or Chechnya. Forced preg-
nancies among raped women ensured that
they were publicly branded as having been
raped, and thus shamed and dishonoured,
prolonging the psychological damage.
The children continue to be discriminated
against. Among the victims were girls be-
tween the ages of seven and fourteen.

Religious Extremism and its Impacts
In the aftermath of the September 11, 2001
attacks on the World Trade Centre and the

Pentagon, but also as a consequence of the
July 7, 2005 attack on the London subway,
terrorism seems to exploit religious belief
more than ever. Many conclude that these
tragic events only mark the tip of the iceberg
that underlies the nexus of faith and terror-
ism: the hi-jacking of planes, the bombings
of Western embassies in Muslim-dominated
countries, not to mention the “Israel/Palestine
question” and various “low-intensity” con-
flicts around the world, mobilise religion for
political reasons.

However, this connection is very dangerous.
It divides the world into “good” and “bad”
scenarios and brands people because of their
faith. Not every terrorist or extremist will be
religious, just as not every believer is a ter-
rorist. When extremist attacks are connected
with faith, with offenders claiming they com-
mitted a crime “in the name of God”, religion
and its freedom are used and abused to dis-
guise politically motivated acts or demands.

Recourse to terrorism in the name of faith
does not demonstrate a clash of different cul-
tures based on religious beliefs, as extremism
is a global threat not limited to any particular
society or faith, but based on ignorance and
intolerance.

The only way to combat extremism effective-
ly is to look for ways to break the vicious cir-
cle of violence engendering more violence.

“Just as religion may wrongly be used to
justify terrorism, so can ‘anti-terrorism’
actions of governments wrongly be used
to justify actions that undermine human
rights and freedom of religion or belief":
(Source: OSCE. 2002. Conference on re-
ligious freedom and fight against terror-
ism. Freedom of Religion and Belief.)



Defamation of Religion

Since 1999, there have been endeavours with-
in the UN to establish defamation of religion
as a new form of racism. These endeavours
were encouraged by the Organization of the
Islamic Conference (OIC) in order to protect
Islam from attacks. In 2001 the United Na-
tions Commission on Human Rights passed
a resolution to fight against the defamation
of religion, naming only Islam. The resolu-
tion states further that defamation of religion
leads to violation of human rights and is the
reason for social instability in the world. The
resolution was passed by the Human Rights
Council with the EU states, Switzerland and
other Western countries (e.g. USA, Canada)
abstaining on the grounds that the concept
of defamation of religion is inconsistent with
human rights law.

The resolution was seen as contradictory, as
it establishes a right for a religion rather than
aright for individuals, whereas human rights
generally protect individuals and not con-
cepts, and as such religions. Furthermore,
a right against defamation of religion would
imply a strong restriction of freedom of opin-
ion. In 2009, a coalition of over 180 NGOs de-
clared its opposition to the resolution on the
grounds that it threatens freedom of opinion.
Nevertheless, the resolution was passed by
the Human Rights Council.

Only in 2011 did the OIC itself propose a re-
vised resolution, which was accepted by all
states in the Human Rights Council and in-
tends to protect persons, who, on the grounds
of their religion or belief, are confronted with
intolerance and violence.

(Source: United Nations Human Rights Coun-
cil. 2011. Combating intolerance, negative
stereotyping and stigmatization of, and discrim-
ination, incitement to violence, and violence
against persons based on religion or belief.)
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o
Discussion questions @ @

e What are the main reasons for conflict
within and between religious communi-
ties? Can you give examples from your
own experience?

e What do you think is the role of faiths in
the search for peace and conflict resolu-
tion? Think of examples where religions
have served as agents of reconciliation.

3. CHRONOLOGY

Major steps in the history of the development
of religious freedoms:

1776 Virginia Bill of Rights (1789 Bill of
Rights with First Amendment)
Declaration on Religious Liberty of
the World Council of Churches
Universal Declaration of Human
Rights (UDHR), Art. 2, 18
Convention on the Prevention and
Punishment of the Crime of Geno-
cide, Art. 2

European Convention for the Pro-
tection of Human Rights and Fun-
damental Freedoms (ECHR), Art. 9
Declaration on Religious Freedom
by the Vatican Council
International Covenant on Civil and
Political Rights (ICCPR), Art. 18, 20,
24, 26, 27

American Convention on Human
Rights, Art. 12, 13, 16, 17, 23
African Charter on Human and
Peoples’ Rights, Art. 2, 8, 12

UN Declaration on the Elimination
of All Forms of Intolerance and of
Discrimination Based on Religion
or Belief

1948

1948

1948

1950

1965

1966

1969

1981

1981
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1989 Convention on the Rights of the
Child (CRC), Art. 14

Cairo Declaration of Human Rights
in Islam

UN Declaration on the Rights of Per-
sons Belonging to Ethnic, Religious
and Linguistic Minorities, Art. 2
Declaration Toward a Global Ethic,
endorsed by the Parliament of the
World’s Religions in Chicago

Arab Charter for Human Rights,
Art. 26, 27

Asian Human Rights Charter, Art. 6

1990

1992

1993

1994

1998

United Nations International Con-
sultative Conference on School Ed-
ucation in relation with Freedom of
Religion and Belief, Tolerance and
Non-discrimination (Madrid)
World Congress for the Preserva-
tion of Religious Diversity (New
Delhi)

Arab Charter on Human Rights
OSCE Declaration on Intolerance
and Discrimination against Mus-
lims

2001

2001

2004
2007

SELECTED ACTIVITIES

ACTIVITY I: ( )_1
WORDS THAT HURT

Part I: Introduction

This activity aims at showing the limits of
freedom of expression when what we do or
say clashes with the religious beliefs and
feelings of others.

Part II: General Information on the activity

Type of activity: Discussion

Aims and objectives:

e To discover and accept other people’s reli-
gious feelings

e To learn about limits of the freedom of ex-
pression

Target group: Young adults and adults
Group size: 8-25

Time: At least 60 minutes

Material: Flipchart and marker
Preparation: Prepare a flipchart and marker

Skills involved: Listening to others, being
sensitive and accepting others’ opinions

Part III: Specific Information on the activity
The participants brainstorm a list of hurtful
comments and stereotypes related to oth-
ers’ conscience or religious beliefs; ones that
they know can cause distress. Participants
choose a few of the worst ones and write
them down.

Divide the participants into groups of four to
six people. One in each group should read the
first statement. At this point the group has
agreed to simply accept that this comment
is hurtful. They should discuss why the per-
son hurt might feel the way he or she does;
whether people should be allowed to say
such things regardless of their effects; and
what to do about it when it happens.

Repeat for each statement.



Feedback:

How did participants feel during the discus-
sion? Was it difficult to accept that the com-
ments have hurt others and stay silent?
What limits should be placed on what we can
say about others’ beliefs and thoughts? Should
we always be able to say whatever we like?
Methodological hints:

Make sure that you are discreet and respect-
ful during this activity by not weighing or
subjectively evaluating the statements.
Suggestions for variation:

As a closing activity: a letter to everyone.
Write the names of the participants on small
pieces of paper, make everyone draw one
piece and write a letter saying kind things to
that person - a suitable end to many activi-
ties that evoke controversies and emotions.

Part IV: Follow-up

If the participants continue to work together,
it is suitable to let the group find and estab-
lish discussion/communication rules which
can be pinned on the wall giving everybody
the chance to refer to them in case of doubt/
argument.

Related rights:

Freedom of Expression and Freedom of the
Media

(Source: United Nations. 2004. ABC Teaching
Human Rights. Practical Activities for Primary

and Secondary Schools.)

ACTIVITY II:
MY NEIGHBOUR’S FAITH
AND MINE

Part I: Introduction

The principles of non-discrimination and
the prohibition of intolerance on religious
grounds are the subjects of this activity.

It works best with participants of different
religious beliefs.
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Part II: General Information on the activity

Type of activity: Multitask activity

Aims and objectives:

e To work out and understand the notion of
tolerance

® To analyse the facets of religious freedoms

e To develop imagination and creative think-
ing skills

e To learn about different customs/cultures

Target group: Young adults and adults

The activity can also be used for students of

all ages with slight modifications.

Group size: 5-30

Time: 120 to 240 minutes

Materials: Flipchart, flipchart paper and

markers, pictures regarding various religious

movements, pens, colours, paper, clay, wood,

wire, etc.

Preparation: Prepare pictures about different

religious movements

Skills involved: Social skills: listening to

others, analysing, communicating; critical

thinking skills: giving one’s opinion, reflec-

tive thinking; creative skills: understanding

and applying metaphors, develop illustrating

symbols

Part III: Specific Information on the activity
First part: Spread pictures of different re-
ligious movements, ceremonies, symbols,
etc. on the table or on the floor. Choose the
pictures according to your group; in any
case the pictures should show all religious
communities in the country (in many cases
more than you would believe at first sight).
Depending on the group, consider including
pictures of groups or religious movements
that are not (yet) accepted in the country.
Each participant chooses a picture showing
something that s/he cannot tolerate. Have
the group gather in a circle. Each participant
shows the picture s/he chose and explains
why s/he cannot tolerate it.
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In a short feedback session, ask the partici-
pants to reflect on the whole process: Why
does someone feel disturbed by things
shown on a picture? Did some participants
choose the same picture(s)? If yes, why?
Which pictures did not disturb anyone, and
why? Where are the conflict zones between
different religions?

To sum up, explain which religions are ac-
cepted in your country.

Second part: In a short brainstorming session,
the participants present their knowledge of
the chosen religions. The group leader hands
out information on the religious communi-
ties. Participants come together as groups,
each of whom chooses one of the religions, so
that eventually even the groups with a nega-
tive image have been chosen.

Organise a multicultural gathering. Ask each
group of participants to represent a differ-
ent religious or spiritual group.Ask them to
illustrate in a painting, pantomime, song,
cartoon, or small role-play something that
would demonstrate the customs and beliefs
of that religion.Give participants 40 minutes
for preparation. Back in the plenary session
each group represents their creative contri-
bution.

Close the second part with a short feedback
session: What can participants learn from
the presentations? Do different presentations
have anything in common? How much do
they need to know about other religions to be
able to present them without misunderstand-
ings? Is it easier for participants to tolerate
other beliefs/religions after having learned
something about them?

Methodological hints:

For this activity make sure that the group
is respectful of other participants’ religious
beliefs. Therefore you should not use this as
a “getting-to-know-you” activity. Make sure,
too, that the presentation of different customs
does not hurt others’ feelings or discrimi-
nate against them. Introduce this exercise
in telling participants that the presentations
should highlight the worship or rites and not
emphasise their own rites as the only “true”
or “good” ones. If despite your instructions
students/participants might feel discrimi-
nated against, they should have the right to
stop the presentations at any point in time.
It is useful if all participants agree on a sign
(e.g. a piece of red paper like a traffic light)
to stop a presentation that is offensive or sim-
ply based on misunderstanding or erroneous
information. After the presentation has been
stopped a discussion on the motives of both
sides has to follow.

Hints for variations:

If you work in schools, you can co-operate
with art teachers for the second part of the
activity. The presentation can also be done
with plasticine or other materials.

Part IV: Follow-up

After this activity based on experience and
creativity, you could continue with some in-
tellectual input, e.g. some materials on toler-
ance/intolerance.

Related Rights/further areas of exploration:
Discrimination on other grounds such as eth-
nicity, colour, or gender; freedom of expres-
sion.

(Source: Adapted from United Nations. Glo-
bal Teaching and Learning Project Cyber-
schoolbus.)
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AVAILABILITY OF AND EQUAL ACCESS TO EDUCATION
EMPOWERMENT THROUGH THE RIGHT TO EDUCATION

» Education shall be directed to the full development of the human personal-
ity and to the strengthening of respect for human rights and fundamental
freedoms. |[...]«

Article 26 (2), Universal Declaration of Human Rights. 1948.
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ILLUSTRATION STORY

The Story of Maya

“My name is Maya. I was born 14 years ago

in a poor peasant family. There were already
many children, so when I was born no one was
happy.

When I was still very little, I learned to help
my mother and elder sisters with the domestic
chores. I swept floors, washed clothes and car-
ried water and firewood. Some of my friends
played outside, but I could not join them.

I was very happy when I was allowed to go to
school. I made new friends there, and learned
to read and write. But when I reached the
fourth grade, my parents stopped my educa-
tion. My father said there was no money to pay
the fees. Also, I was needed at home to help my
mother and the others.

If I were given the choice to be born again, I
would prefer to be a boy.”

(Source: United Nations. 2000. UN Millen-
nium Report.)

Discussion questions
1.

@&

What are the main problems illustrated in
this case? Do you feel sympathy for Maya
and, in addition, do you think that there is
any way for her to lift herself out of pov-
erty and to find access to education?

Can you think of reasons why such a large
percentage of illiterate people are girl chil-
dren or women?

. Do you think that there are different kinds

of knowledge? If so, what knowledge is
important? What kinds of knowledge lose
relevance?

Do you think that the right to education
is currently a priority for the International
Community?

Whose responsibility is it to eliminate ig-
norance and illiteracy and by what meas-
ures?

Is education important for the enjoyment
of other human rights? If so, why?

Do you think that education can contrib-
ute to human security? If so, how?
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1.INTRODUCTION

Why a Human Right to Education?

Nearly a billion people entered the 21 cen-
tury unable to read a book or sign their names.
This figure represents one sixth of the world’s
population, or the entire population of India.
The human right to education can be char-
acterised as an “empowerment right”. Such a
right provides the individual with more con-
trol over the course of his or her life, and
in particular, control over the effect of the
state’s actions on the individual. In other
words, exercising an empowerment right en-
ables a person to experience the benefits also
of other rights.

The enjoyment of many civil and political
rights, such as the freedom of information, the
freedom of expression, the right to vote and
to be elected and many others, depends on
at least a minimum level of education. Simi-
larly, a number of economic, social and cul-
tural rights such as the right to choose work,
to receive equal pay for equal work, to enjoy
the benefits of scientific and technological
progress and to receive higher education on
the basis of capacity, can only be exercised in
a meaningful way after a minimum level of
education has been achieved.

The same holds true for the right to take part
in cultural life. For ethnic and linguistic mi-
norities, the right to education is an essential
means to preserve and strengthen their cul-
tural identity.

Education can also promote (although does
not guarantee) understanding, tolerance, re-
spect and friendship among nations, ethnic or
religious groups and can help create a univer-
sal culture of human rights.

Education and Human Security
The denial as well as the violations of the
right to education damage people’s ca-
pacity to develop their own personalities,
to sustain and protect themselves and
their families and to take part adequately
in social, political and economic life. On
a society-wide scale, the denial of educa-
tion harms the cause of democracy and
social progress, and by extension inter-
national peace and human security. The
lack of human security prevents children
to go to school. This is obvious for chil-
dren in armed conflict, in particular for
child soldiers. But poverty as a threat to
human security may result as well in the
denial of the right to education. The right
to know one’s human rights through hu-
man rights education and learning can
make a vital contribution to human se-
curity. Through education and learning
about human rights and humanitarian
law, violations of human rights in armed
conflicts can be prevented and societal
reconstruction after conflicts facilitated.
®& Human Rights of the Child

Human Rights in Armed Conflict

Education is more than just learning how to
read, write or calculate. The Latin origin of
the word itself is “to lead somebody out”. A
person’s right to education incorporates edu-
cational opportunities, e.g. access to primary,
secondary, and tertiary education. While ac-
knowledging a broader conception of the right
to education, this module focuses on primary
and basic education, as vast numbers of peo-
ple are denied even the foundations of a life-
long learning journey.
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The human right to education as prescribed
in the International Bill of Human Rights of
the United Nations requests free and compul-
sory education in the ‘elementary and fun-
damental” stages. States, however, interpret
this requirement in different ways. In Europe,
North America, Australia and some parts of
South Asia, “elementary” education extends to
full secondary education; however, some 20
countries worldwide have no specific age for
compulsory education at all.

Historical Development

Prior to the age of enlightenment in Eu-
rope, education was primarily the re-
sponsibility of parents and the church.
Education started to be considered a
matter of public concern and state re-
sponsibility only with the emergence of
the modern secular state. In the 16™ and
17" centuries, the eminent philosophers
John Locke and Jean-Jacques Rousseau
alluded in their writings to the modern
conception of the individual right to edu-
cation.

By contrast, classical civil instruments
such as the British Bill of Rights of 1689,
the Virginia Declaration of Rights of 1776,
the American Declaration of Independ-
ence of 1776 or the French Declaration of
the Rights of Man of 1789 did not contain
any rights specifically related to the right
to education.

In the 19" century, the emergence of
socialism and liberalism placed educa-
tion more firmly in the realm of human
rights. 19" century liberal and anti-cler-
ical thoughts also influenced the defi-
nition of the educational rights, which
were formulated to defend and advance
the ideas of freedom of science, research

and teaching against church and state
interference.

During the latter half of the 19" century,
the explicit recognition of educational
rights emerged. The 1871 Constitution of
the German Empire contained a section
entitled “Basic Rights of the German Peo-
ple”, which also contained the right to
education; similarly the German Weimar
Constitution of 1919, which included a
section on “Education and Schooling”,
explicitly recognised the duty of the state
to guarantee education by means of free
and compulsory school attendance.

The conclusion of peace treaties after
the First World War included guaran-
tees of educational rights of minorities.
The proclamation of the Declaration of
Geneva, the so-called “Charter of Child
Welfare of the League of Nations” in 1924
led to an international recognition of the
right to education.

During the 20" century, aspects of the
right to education were enshrined in
national constitutions and international
bills of rights or recognised in non-con-
stitutional or ordinary pieces of domes-
tic legislation. The right to education has
been explicitly mentioned in the consti-
tutions of more than 50 countries, for
example Nicaragua, Cyprus, Spain, Vi-
etnam, Ireland, Egypt, Japan, Paraguay
and Poland.

The United Kingdom and Peru have rec-
ognised the right to education in non-
constitutional legislation; South Korea,
Morocco and Japan have recognised the
right in both their constitution and ordi-
nary legislation.

No right to education is mentioned in the
United States Constitution. US Courts at



federal and state levels have developed
certain educational entitlements, partic-
ularly relating to equality of educational
opportunity.

(Source: Douglas Hodgson. 1998. The
Human Right to Education.)

2. DEFINITION AND

DESCRIPTION OF THE ISSUE
Content of the Right to _E‘D"_P
Education and State Obligations
The right to education has a solid basis in the
international law on human rights. It has been
laid down in several universal and regional
human rights documents. Examples are the
Universal Declaration on Human Rights (Ar-
ticle 26), the International Covenant on Eco-
nomic, Social and Cultural Rights (Article 13
and 14), the Convention on the Elimination
of All Forms of Discrimination against Women
(Article 10) and the Convention on the Rights
of the Child (Article 28 and 29).

On the regional level there is the European Con-
vention on Human Rights and Fundamental

RIGHT TO EDUCATION

Freedoms (Article 2 of the First Protocol), the
American Convention on Human Rights (Arti-
cle 13 of the Additional Protocol to the Ameri-
can Convention on Human Rights in the area
of economic, social and cultural rights) and the
African Charter on Human and Peoples’ Rights
(Article 17). One of the most recent codifica-
tions of human rights, the Charter of Funda-
mental Rights of the European Union, includes
the right to education in its Article 14.

The fundamental right to education entitles all
individuals to certain forms of behaviour by
their respective governments. States have the
obligation to respect, to protect and to fulfil
the right to education.

The obligation to respect prohibits the state
from acting in contravention of recognised
rights and freedoms, interfering with or
constraining the exercise of such rights and
freedoms. States must, inter alia, respect the
liberty of parents to choose private or public
schools for their children and ensure the re-
ligious and moral education of their children
in conformity with their own convictions. The
need to educate boys and girls equally should
be respected, as should the rights of all reli-
gious, ethnic and linguistic groups.

“The States Parties to the present Covenant recognize the right of
everyone to education. They agree that education shall be directed to the
full development of the human personality and the sense of its dignity,
and shall strengthen the respect for human rights and fundamental
freedoms. They further agree that education shall enable all persons to
participate effectively in a free society, promote understanding,
tolerance and friendship among all nations, and all racial,
ethnic or religious groups, and further the activities of the
United Nations for the maintenance of peace |[...].”

Art. 13 (1), International Covenant on Economic, Social and Cultural Rights. 1966.
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The obligation to protect requires states to take
steps through legislation or by other means to
prevent and prohibit the violation of individu-
al rights and freedoms by third persons. States
should ensure that public or private schools
do not apply discriminatory practices to or in-
flict corporal punishment on pupils.

The obligation to fulfill in the International
Covenant on Economic, Social and Cultural
Rights (ICESCR) means the obligation of the
progressive realisation of the right. For this
purpose, the obligation of conduct and the
obligation of result can be distinguished: The
obligation of conduct refers to a certain ac-
tion or measure that a state should adopt.
The best example of this is Article 14 of the
ICESCR, according to which new state parties
that have not yet secured free and compulsory
primary education have an obligation within
two years “to work out and adopt a detailed
plan of action for the progressive implementa-
tion, within a reasonable number of years |[...]
of the principle of compulsory education free of
charge for all’.

Standards to be achieved:

e Free and compulsory primary educa-
tion;

e Available secondary education (10—
14-year-olds) that is accessible to all;

e Accessible higher education to all on
the basis of capacity;

e Fundamental education intensified for
those not having completed primary
education;

e Establishment of an adequate fellow-
ship system and continuous improve-
ment of the teachers’ position.

(Source: International Covenant on Eco-

nomic, Social and Cultural Rights. 1966.

Article 13 (2).)

This means that the improvement of access to
education for all on the basis of the principle
of equality and non-discrimination and the
freedom to choose the kind of school and con-
tent, represent the spirit and cardinal essence
of the right to education.

The General Comment No. 13 of the Com-
mittee under the International Covenant on
Economic, Social and Cultural Rights (ICE-
SCR) identifies four elements of the state’s
obligations with respect to the right to educa-
tion. These are: availability, accessibility, ac-
ceptability and adaptability.

Availability _@E
The duty to provide compulsory and free pri-
mary education is undoubtedly a prerequisite
for realising the right to education.

To ensure that primary schools are available
for all children requires considerable politi-
cal and financial commitments. While the
state is not the only education provider, in-
ternational human rights law obliges it to be
the provider of last resort so as to ensure that
primary schools are available for all school-
aged children. If the structural capacity of pri-
mary schools is below the number of primary
school-aged children, then a state’s legal obli-
gation as regards compulsory education is not
fulfilled.

The provision of secondary and tertiary educa-
tion is also an important element of the right
to education. The requirement of “progressive
introduction of free education” does not mean
that a state can absolve itself from its obliga-
tions.

Accessibility _GDE

At a minimum, governments are obliged to
ensure the enjoyment of the right to educa-
tion through guaranteeing access to existing
educational institutions by all, girls and boys,



“Educating a woman is educating
a family, a community, a nation.”

African proverb

women and men alike, on the basis of equal-
ity and non-discrimination.
The affirmative obligation to ensure equal ac-
cess to educational institutions encompasses
both physical and constructive access. Physi-
cal access to institutions is especially important
for the elderly and persons with disabilities.
Constructive access means that exclusionary
barriers should be removed, for example by
the elimination of stereotyped concepts of the
role of men and women from textbooks and
educational structures, as provided by Article
10 of the Convention on the Elimination of All
Forms of Discrimination against Women.
®& Non-Discrimination

Human Rights of Women

Acceptability _E‘D"_P
The former Special Rapporteur on the Right
to Education, Katarina Tomasevski, has stated
in one of her reports that “the State is obliged
to ensure that all schools conform to the mini-
mum criteria which it has developed as well
as ascertaining that education is acceptable
both to parents and to children”. This element
involves the right to choose the type of educa-
tion received, and the right to establish, main-
tain, manage and control private educational
establishments. Education has to be culturally
appropriate and of good quality. Pupils and
parents have a right to be free from indoctri-
nation and mandatory study of materials that
are incompatible with a pupil’s religious or
other beliefs. Using the authority of the public
educational system to induce people to change
faith can be considered illicit proselytism.
®& Religious Freedoms

RIGHT TO EDUCATION

o
Adaptability Be2

Normally, what a child learns in school should
be determined by his or her future needs as an
adult. This means that the educational system
should remain adaptable, taking into account
the best interests of the child, as well as the
social development and advancement both
nationally and internationally.

The obligation of governments to ensure that
the human right to education is respected,
protected and fulfilled is not only a state con-
cern. It is also the task of civil society to pro-
mote and assist the full implementation of the
right to education.

3. INTERCULTURAL

SQD
PERSPECTIVES

AND CONTROVERSIAL ISSUES

Today, a comparative view of the world at
large reveals substantial disparities in the im-
plementation of the right to education. Indeed,
the realisation of the right to education varies
from region to region.

Most of the children who are not enrolled in
school are in Sub-Saharan Africa and South
Asia. On average, a child born in Mozambique
today can anticipate four years of formal ed-
ucation. One born in France will receive 15
years at vastly higher levels of provision. Av-
erage schooling in South Asia, at eight years,
is half the level in high-income countries.
Moreover, while the primary school enrolment
gap may be closing, the gap between rich and
poor countries measured in terms of average
years of education is widening. This is before
taking into account differences in education
quality: Less than one-quarter of Zambian
children emerge from primary school able to
pass basic literacy tests. Meanwhile, access to
higher education remains a privilege available
mainly to citizens of high-income countries.
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“Education is the most
powerful weapon you can use
to change the world”

Nelson Mandela, former president of South Africa,
Nobel Prize for Peace. 2003.

These education inequalities of today are the
global social and economic inequalities of to-
IMOITOW.

The example of Uganda: In the second half of
the 1990s poverty reduction priorities shifted
to education. Free primary education was
introduced and public spending increased.
Primary school enrolment rose from 5.3 mil-
lion to 7.6 million between 1997 and 2003.
Enrolment rates are the same for the poorest
20% of the population as for the richest 20%,
and the gender parity gap has been closed at
the primary level. Universal enrolment is now
within reach, but drop-out rates make achiev-
ing universal completion by 2015 unlikely.

UNESCO’s 2010 Report ‘Reaching the mar-
ginalized’ charts some striking advances in
education over the past decade. Despite this,
the states of the world will not achieve the
goal of universal primary education by 2015.
About 72 million primary school age children
and another 71 million adolescents are not at
school, and if current trends continue 56 mil-
lion children of primary school age will still
not attend schools in 2015. There has been lit-
tle progress towards the goal of halving adult
illiteracy - a condition that affects 759 million
people, two thirds of them women.

(Source: UNESCO. 2010. EFA Global Monitor-
ing Report 2010.)

The UN Literacy Decade 2003-2012 is con-
fronted with a situation, in which still 20% of

the world’s adult population is missing basic
education. Literacy is crucial for enhancing
human capabilities and economic, social and
political participation in the knowledge socie-
ties of today.

Illiteracy is usually a result of extreme poverty.
Women are less literate than men. In 2008,
there were just under 796 million illiterate
adults, around 17 % of the world’s adult popu-
lation. Women make up just over 509 million
of the total number.

(Source: UNESCO. 2011. EFA Global Monitor-
ing Report 2011.)

A major issue of concern are the still low lev-
els of literacy in poor parts of the world. Ac-
cording to UN General Assembly Resolution
56/116, literacy is at the heart of life-long
learning, providing basic education for all and
assisting to adjust to changing requirements.
Life-long learning or life-long education for
all has to be part of the future global knowl-
edge societies. In this context the skills-orient-
ed technical and vocational education needs
adequate attention, too.

Many of the poorest countries spend signifi-
cantly more on arms than on basic education
- 35 countries were affected by armed conflict
from 1999 to 2008. Of the total number of pri-
mary school age children in the world who
are not enrolled in school, 42% - 28 million -
live in poor countries affected by conflict.
(Source: UNESCO. 2011. EFA Global Monitor-
ing Report 2011.)

The World Conference on the Right to and
the Rights in Education of 2004, in its “Dec-
laration of Amsterdam”, emphasised the need
to guarantee access to education while safe-
guarding the educational rights and needs of
all students on a non-discriminatory basis. It
called on governments and international or-
ganisations, inter alia, to enlarge the educa-
tional opportunities of vulnerable groups like



migrants, minorities, etc., to improve the qual-
ity of education and the status of teachers, to
take measures to minimise school violence
and to meet the growing demand for life-long
learning.

The issue of the language of instruction has
spawned controversies. There is no general in-
ternational human right to learn one’s mother
tongue at school when belonging to a linguis-
tic minority of a country. Article 27 ICESCR
only states that the practice of a language shall
not be denied but remains silent on the issue
of instruction in the mother tongue.

In its Framework Convention for the Pro-
tection of National Minorities of 1995, the
Council of Europe has recognised the right to
learn one’s mother tongue but has not explic-
itly recognised the right to receive instruction
in the mother tongue.

The European Charter for Regional or Mi-
nority Languages of 1992 has gone a step
further in promoting the right to education
in the mother tongue as an option for those
states which have signed and ratified the
Charter, the goal being bilingualism of minori-
ties recognised by the state. However, there
are minorities who are not protected this way
and do not even have the right to learn their
mother tongue at school, such as the Roma in
Europe or the Aborigines in Australia.
Scientific analysis has shown that primary
education in a foreign language, e.g. French
in West Africa, may result in lower levels of
achievement of students. Therefore, a right
to primary education in mother tongue has
been called for by the African Academy of
Languages in Bamako, Mali.

®& Minority Rights

Despite the remarkable progress in efforts to
enable children to fully enjoy their right to
education, there is still a great deal of work
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to be done in order to achieve the objectives.
There are still many unresolved issues of dis-
crimination, inequality, neglect and exploita-
tion affecting in particular girls, women and
minorities. The UNICEF State of the World’s
Children Report 2006 entitled ‘Excluded and
Invisible’ or the Human Rights Watch Report
‘Failing our children: Barriers to the Right to
Education’ give numerous examples on root
causes of exclusion. Societies must therefore
intensify efforts to address the social and cul-
tural practices that prevent children and other
groups from fully enjoying their educational
rights, and in this way contribute to their hu-
man security.

The UN Special Rapporteur on the Right to
Education, Kishore Singh, in his report of 2011
on the promotion of equality of opportunity
in education recommended strengthening na-
tional regulatory frameworks and to address
multiple forms of inequality and discrimina-
tion as well as to ensure adequate resources
allocation to address the specific needs of vic-
tims of marginalisation and exclusion.
(Source: Kishore Singh. 2011. Report of the
Special Rapporteur on the Right to Education.
The promotion of equality of opportunity in
education.)
®& Non-Discrimination

Human Rights of Women

Disadvantaged Groups and Access to the
Right to Education

On behalf of UNESCO and other organisations
several groups have been identified, which
face particular difficulties in full access to
education on the basis of equality. They in-
clude women and girls, persons belonging to
minorities, refugees and migrants, indigenous
people, people with disabilities and socially
or economically disadvantaged groups, like
demobilised soldiers or marginalised youth.
These groups have become the focus of
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international concern and action, e. g. in the
reporting obligations of states. The UN Spe-
cial Rapporteur on the Right to Education for
example, focused his report of 2010 on the
right to education of migrants, refugees and
asylum-seekers, recommending the elimina-
tion of discrimination, successful integration
and social justice and inclusion of all types
and levels of education.

(Source: Vernor Munoz. 2010. Report of the
Special Rapporteur on the right to education.
The right to education of migrants, refugees
and asylum-seekers.)

Particular attention has to be paid to the edu-
cational needs of people with disabilities.
The Framework for Action adopted at the Sala-
manca Conference of 1994 pronounced itself
in favour of inclusive education. Accordingly,
“schools should accommodate all children re-
gardless of their physical, intellectual, social,
emotional, linguistic or other conditions”.

Human Rights in Schools
Contrary to the obligation of Article 26 (2) of
the Universal Declaration of Human Rights

“The effective application of the
child’s right to education is
primarily a question of will.
Only the political will of
governments and of the
international community will be
able to promote this essential right
to a point which will contribute to
the fulfilment of every individual
and to the progress of every society.”

Amadou-Mahtar M’Bow,
former UNESCO Director-General.

(UDHR), human rights in schools often remain
unimplemented. Children are still subject to
corporal punishment or to work. They are not
educated on and informed about their rights
as required by the Convention on the Rights
of the Child ratified by all UN member states
except the U.S. and Somalia.

®& Human Rights of the Child

Accordingly, Human Rights Education in
schools and school democracy need to be pro-
moted. Teachers also need protection, if put
under pressure by authorities or denied ade-
quate salaries, which is recognised in pertinent
UNESCO conventions and recommendations.
Violence in schools is another problem, which
has increased over recent years and become
a focus of attention. Good practices can be
found in the 9.000 educational institutions in
180 countries immersed in the UNESCO Asso-
ciated Schools Project Network (ASPnet) (as
of April 2011). It will celebrate its 60" anniver-
sary in 2013.

4. IMPLEMENTATION
AND MONITORING

Since its inception in 1945, the United Nations
have recognised the necessity of “international
co-operation in solving international problems
of economic, social, cultural or humanitarian
character” (Article 1 (3) of the UN Charter).
International co-operation, through the trans-
fer of information, knowledge and technology,
is essential to the effective realisation of the
right to education, especially for children in
the less developed countries. The right to edu-
cation is also a precondition for economic de-
velopment. The provision of education should
be considered by all states as a long-term,
high-priority investment because it develops
individual human resources as an asset in the
process of national development.



International financial institutions such as the
World Bank and the International Monetary
Fund (IMF) stress the importance of education
as aninvestment in human capital development.
However, precisely these institutions have also
forced governments to cut public expenditures,
including those relating to education, or to in-
troduce fees even in primary education as a
result of stringent conditions attached to their
Structural Adjustment Programmes.

The 1990 World Conference on Education for
All held in Jomtien, Thailand, declared that
the effective provision of basic education for
all depends on political commitment and po-
litical will backed by appropriate and support-
ive fiscal, economic, trade, labour, employment
and health policies. An UNICEF study covering
nine countries identified six broad themes for
achieving better results in ensuring the right to
universal primary education. These are: politi-
cal and financial commitment, the central role
of the public sector, equity in the public sector,
reducing the cost of education in households,
and integration of education reforms into wider
human development strategies.

The World Education Forum, held in Dakar
in 2000, was the largest evaluation ever un-
dertaken in the field of education. Altogether,
164 countries were represented, besides 150
civil society groups, mainly NGOs. The break-
through outcome of the forum has been the
adoption of the Dakar Framework for Action.
®& Good to Know, Trends

The Dakar World Education Forum also
saw the launching of nine EFA Flagship
programmes: the Initiative on HIV/AIDS
and Education; Early Childhood Care
and Education; The Right to Education
for Persons with Disabilities; Towards In-
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clusion; Education for Rural People; Ed-
ucation in Situations of Emergency and
Crises; Focusing Resources on Effective
School Health; Teachers and the Quality
of Education; the UN Girl’s Education
Initiative; and Literacy in the Framework
of the UN Literacy Decade.

Strong institutional support for the full im-
plementation of the right to education is re-
quired. UNESCO as a specialised agency of
the United Nations plays a leading role in this
regard as, in pursuance of its constitution of
1946 education is one of its main functions.
UNESCO, in cooperation with other organi-
sations like UNICEF or ILO, has been instru-
mental in initiating educational reforms and
promoting the full implementation of the right
to education, as evidenced by the extensive
corpus of standard-setting instruments, vari-
ous documents, reports as well as the numer-
ous forums, meetings, working groups and
activities of co-ordination and collaboration
with states, international inter-governmental
organisations and NGOs. UNESCO is thus the
leading agency for international co-operation
in the field of education. The National Com-
missions for UNESCO assure that UNESCO
actions are well rooted in the 193 member
states.

UNESCO’S action in education is built

up around three strategic objectives:

® Promoting education as a fundamen-
tal right;

e Improving the quality of education;

® Promoting experimentation, innova-
tion and the diffusion and sharing of
information and best practices as well
as policy dialogue in education.
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Education is not a way of
escaping the country’s poverty.
It is a way to fighting it.

Julius Nyerere

UNESCO has developed a set of mechanisms
designed to permit the more effective applica-
tion of provisions adopted and to ensure the
better fulfilment of obligations undertaken
with regard to the right to education. The pe-
riodic reports that states are asked to submit
have the effect of informing about the meas-
ures they have taken domestically to fulfil their
obligations under the conventions to which
they are parties. State parties to the Con-
vention against Discrimination in Education
(1960), and, according to the equally-worded
Recommendation on Discrimination in Educa-
tion of the same year, all member states have
to report every five to seven years on the leg-
islative and administrative provisions which
they have adopted and other actions which
they have undertaken for the application of
the Convention. The responsibility for exam-
ining the reports of the member states under
the different reporting obligations has been
accorded to the Committee on Conventions
and Recommendations. There is also a regular
UNESCO/ECOSOC (CESCR) expert meeting
on monitoring the right to education.

In addition, in 1978, the Executive Board es-
tablished a confidential procedure for the
examination of complaints against member
states about alleged violations of human
rights in the competence of UNESCO. The ob-
jective is to resolve the problem in the spirit of
cooperation, dialogue and conciliation.

The monitoring of the implementation of the

right to education on a progressive basis can
benefit from the adoption and use of reliable in-
dicators, the use of cross-national comparisons
and country rankings. In the educational sec-
tor, reliable cross-temporal indicators include
literacy rates, enrolment ratios, completion and
drop-out rates, pupil-teacher ratios, and public
expenditure on education as a percentage of
total public expenditure or in comparison with
other sectors such as the armed forces.

In this respect, the annual EFA Global Moni-
toring Report, produced by UNESCO since
2002 has set new standards complementing the
annual report of UNICEF on the ‘State of the
World’s Children’, which has a wider focus.

In December 2002, the United Nations General
Assembly declared 2005-2014 the UN Decade
for Education for Sustainable Development
(DESD). As lead agency for the UN organisa-
tions, UNESCO seeks to implement education
for sustainable development by promoting
and improving basic education, developing
public awareness and providing trainings.

The UN Commission on Human Rights, the
predecessor of the Human Rights Council, in
1998 established a Special Rapporteur on the
Right to Education with the mandate to report
on the status of the progressive realisation of
the right to education worldwide, including
access to primary education as well as the
difficulties encountered in the implementation
of this right. The first Rapporteur appointed
was Katarina Tomasevski, who focused on a
rights-based approach to education. She left
after 6 years disillusioned about the limited
support for her function. From 2004 to 2010,
Venor Munoz Villalobos served as Special
Rapporteur on the Right to Education. His
successor is Kishore Singh.

There is an increasing emphasis on the justi-



ciability of the right to education in national
and international courts as pointed out by the
Special Rapporteur on the Right to Education
in his 2005 report. The main issues are dis-
crimination in education, in particular in the
equal access to education.

The Committee on Economic, Social
and Cultural Rights is the UN super-
visory body responsible for monitoring
the implementation of the International
Covenant on Economic, Social and Cul-
tural Rights (ICESCR) by the state par-
ties. It examines the national reports to
be regularly submitted by these states
and maintains a dialogue with them in
order to ensure the most effective imple-
mentation of the rights enshrined in the
Covenant.

With regard to the right to education,
the Committee closely cooperates with
UNESCO. The full realisation of the right
to education can be achieved by a com-
bination of measures, i.e. a greater re-
solve on the part of states to fulfil their
reporting obligations under the relevant
international instruments in good faith,
“shadow reports” by NGOs and lobbying
by professional associations.

Problems of Implementation @"_P

Social, economic and cultural rights often re-
quire substantial amounts of capital expendi-
ture progressively over time for their effective
implementation. Indeed, in the experience of
many countries, education constitutes one of
the leading governmental expenditure items.

Often, the main obstacle hindering a child’s
exercise of the right to education in develop-
ing countries is poverty. The problem is not
so much that children do not have schools to
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“[...] there is no tool for
development more effective
than the education of girls.”

Kofi Annan,
former UN Secretary-General. 2004.

attend. In fact, over 90% of the developing
world’s children start primary schooling. The
real problem is the very high rates in terms
of students dropping out of school or repeat-
ing their school year. Poverty makes it difficult
for families either to pay school fees and the
cost of books and school materials, or when
schooling is free, to send a child to school
when his or her work contributes to the mea-
gre family budget.

®& Freedom from Poverty

The lack of funds prevents the authorities from
building and maintaining schools, operating
teacher training colleges, recruiting compe-
tent teaching and administrative staff, provid-
ing teaching materials and other supplies, and
providing adequate transportation systems
for the students. All of these directly depend
upon the economic resources at the state’s
disposal. A study conducted by the Save the
Children Fund revealed that as a result of their
debt burden, African states have been forced
in some cases to impose or increase school
fees, raising the cost of education to families.
As a result, millions of children have either
never attended school or failed to complete
their basic education.

Another factor is the widespread use of child
labour. Unfortunately, many families need
this supplementary income to be able to
make ends meet. This problem is particularly
addressed in the work of the International
Labour Organisation (ILO), e.g. by the Con-
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vention against the Worst Forms of Child La-
bour of 1999 and several programs, such as
the International Programme on the Elimina-
tion of Child Labour (IPEC). The Hague Glo-
bal Child Labour Conference 2010 has agreed
on a Roadmap to step up action to eliminate
the worst forms of child labour by 2016.
Progress was greatest among children aged
5-14, where the number of child labourers fell
by 10%. Child labour among girls decreased
by 15% .However it increased among boys (by
8 million or 7%). Child labour among young
people aged 15-17 increased by 20%, from 52
million to 62 million.

(Source: International Labour Organisation
(ILO). 2010. Accelerating Action against Child
Labour. Global Report under the follow-up to
the ILO Declaration on Fundamental Princi-
ples and Rights at Work.)

Poverty and child labour are a notable ob-
stacle for the education of girls in particular.
Many girls have to assume heavy workloads
at a rather early age in order to survive. Not
only that they are expected to respond to fam-
ily needs and take over laborious chores, but
they are also faced with social expectations re-
garding early motherhood and old-fashioned
attitudes. These traditional views concerning
girls’ education, though near-sighted and one-
sided, still prevail and finally result in a lack of
motivation of parents to send girls to school.
Certain groups of girls - such as girls from in-
digenous or nomadic communities, ethnic mi-
norities and abandoned as well as girls with
disabilities - face particular disadvantages.

It is therefore a rising international concern to
provide for the equal access to education for
girls and thus enable them to fulfil their hu-
man potential. At the World Education Forum
in Dakar in 2000, the ‘Ten-Year United Na-
tions Girls’ Education Initiative’ was launched,

which aims at awareness-raising, the educa-
tion of girls and the elimination of gender dis-
parities.
®& Human Rights of Women
Human Rights of the Child
Non-Discrimination

HIV/AIDS, which caused more than 3 mil-
lion deaths in 2004 has a profound impact on
education, in particular in sub-Saharan Africa.
Kenya, Tanzania and Zambia each lost at least
600 teachers in 2005. Absenteeism due to
AIDS has become a major problem for schools
in Africa.

(Source: UNESCO. 2005. EFA Global Monitor-
ing Report 2006.)

The joint UN programme on HIV/AIDS
(UNAIDS) will be guided by the new 2011-
2015 strategy which aims to advance global
progress in achieving country set targets for
universal access to HIV prevention, treatment,
care and support and to halt and reverse the
spread of HIV and contribute to the Millen-
nium Development goals by 2015.

Around 28 million children of primary school
age in conflict-affected countries are esti-
mated to be currently out of school. Schools
should be respected and protected as sanc-
tuaries and zones of peace. In most conflict
zones they are targets of war - a flagrant vio-
lation of the Geneva Conventions 1949. The
United Nations have put in place an extensive
system of monitoring grave violations of hu-
man rights against children. Whether they are
in conflict zones, displaced within their own
countries or refugees, parents, teachers and
children affected by conflict have at least one
thing in common: the extraordinary level of
ambition, innovation and courage they dem-
onstrate in trying to maintain access to edu-
cation. Parents understand that education can
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“Nothing is more important in a new nation than providing children with
an education. If you want peace and justice, if you want jobs and prosper-
ity, and if you want a people to be fair and tolerant towards one another,
there is just one place to start — and that place is school.”

José Ramos-Horta, Nobel Peace Prize Laureate. 1996.

provide children with a sense of normality
and that it is an asset - sometimes the only
asset — that they can carry with them if they
are displaced.

A UNICEF fact-finding report found that the
dominant approach to peace-building still
marginalises education, although education
can play a crucial role in peace-building in all
phases of the conflict.

(Sources: UNESCO. 2011. EFA Global Monitor-
ing Report 2011.; UNICEF. 2011. The Role of
Education in Peacebuilding.)

The UN Special Rapporteur on the Right to Ed-
ucation, Kishore Singh, in his interim report in
2011 recommended to ensure adequate fund-
ing for education in situations of emergency,
to enhance protection of schools from attack
and to pay attention to the exclusion of girls
and marginalised groups.

(Source: Kishore Singh. 2011. Interim-Report of
the Special Rapporteur on the Right to Educa-
tion. The right to education (Domestic financ-
ing of basic education).)

®& Human Rights in Armed Conflict

Did you know that:

The achievement of universal primary
education within a decade in all devel-
oping countries would cost $7-8 billion
annually which represents about seven
days’ worth of global military spending,
seven days’ worth of currency specula-
tions in international markets, or less
than half of what North American par-
ents spend on toys for their children each
year and less than half of what Europe-
ans spent each year on computer games
or mineral water.

(Source: Kevin Watkins. 1999. Education
Now. Break the Cycle of Poverty.)
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In Egypt, the government is integrating
the successful concept of girl-friendly com-
munity schools into the formal education
system and has launched a comprehensive
package of reforms aimed at generating
healthy and health-promoting schools.
Malawi (1994), Uganda (1997), Tanzania
(2002) and Kenya (2003) have cut the cost
of schooling for parents by eliminating
school fees. Some countries also abolished
compulsory uniforms.

The Busti Program in Pakistan, which is
a collaboration between a Karachi-based
NGO and UNICEF aims to provide basic
education to children who can then be ad-
mitted to formal schools. The age group
covered is the five-to-ten-year-olds; about
three quarters of the pupils are girls. The
initiative has succeeded in reversing the
normal gender bias partly by providing ed-
ucation in homes. It has set up more than
200 home schools, enrolling over 6000 stu-
dents, at per-unit costs of $6, far lower than
the average cost in state-run elementary
schools.

Mauritania has adopted legislation prohib-
iting early marriages, made basic educa-
tion compulsory and raised the minimum
age for child labour to 16. It has founded
a Council for Children to promote imple-
mentation of the Convention of the Rights
of the Child and has promoted the estab-
lishment of juvenile courts in all main cit-
ies.

In Mashan County in China, villages and
households that take effective measures to
send girls to school are awarded priority
for loans or development funds.

The People’s Democratic Republic of Laos
is successfully implementing a gender in-
clusive design which assures the access to
quality primary education for girls in mi-
nority areas. The long-term objective is to
bring more women into the mainstream of
socio-economic development by progres-
sively improving their educational level.

In Mumbai in India the Pratham Mumbai
Education Initiative, a partnership among
educators, community groups, corporate
sponsors and government officials, has set
up 1.600 schools and helped modernise
over 1.200 primary schools.

In Afghanistan, where girls were excluded
from the official education system, UNICEF
took the bold step of supporting home schools
for girls and boys, beginning in 1999.

The CHILD project in Thailand which
started with donations of second-hand
computers, monitors the connections be-
tween children learning and health.

Mali has adopted a ‘Fast Track Initiative’
to accelerate the process to reach universal
primary education by 2015.

According to a World Bank report the com-
pletion rate in primary education rose from
43.2% in 2005 to 55,7 % in 2010, of which
64,4% were boys and 47,6% girls. This,
however, shows that there is still a long
way to reach the MDG in education, in
particular regarding girls. (Source: World
Bank. 2011. Mali - Education Sector Invest-
ment Program II: P093991 - Implementa-
tion Status Results Report: Sequence 10.)
As a result of the economic crises in Argen-
tina, spending for education fell dramati-
cally. In 2004, Spain agreed to a proposal by
Argentina for a debt for education swap.
Accordingly Argentina transferred US $100



million on a special education account
instead of repayment to Spain. The new
funds will help 215.000 students in three of
the poorest parts of the country. (Sources:
UNESCO. 2005. EFA Global Monitoring Re-
port 2006.; Kevin Watkins. 1999. Education
Now. Break the Cycle of Poverty.)

The Right to Education Project was set
up by the Special Rapporteur on the
Right to Education in 2001 in order to in-
crease the transparency of her work and
to provide a forum for education on the
right to education. Being the only public
access human rights resource site devot-
ed solely to the right to education, the
project promotes the enhancement of all
human rights through education, carries
out assessments of the global realisation
of the right to education, provides input
for education strategies and facilitates
exposing and opposing human rights
violations. (www.right-to-education.org)

2. TRENDS

The Dakar Framework for
Action - Education for All
adopted at the World Education s a
Forum (Dakar, Senegal, 28 April

2000), expresses the commit- # _

ment of the entire international

community to the full realisation of the right
to education. The Dakar Framework for Ac-
tion sets out six goals for achieving basic edu-
cation for all by 2015:

1. Expanding and improving compre-
hensive early childhood care and
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education, especially for the most vul-
nerable and disadvantaged children;

2. Ensuring that by 2015 all children,
particularly girls, children in difficult
circumstances and those belonging to
ethnic minorities, have access to com-
plete free and compulsory primary
education of good quality;

3. Ensuring that the learning needs of
all young people and adults are met
through equitable access to appro-
priate learning and life skills pro-
grammes;

4. Achieving a 50% improvement in lev-
els of adult literacy by 2015, especially
for women, and equitable access to
basic and continuing education for all
adults;

S. Eliminating gender disparities in pri-
mary and secondary education by
2005, and achieving gender equality
in education by 2015, with a focus on
ensuring girls’ full and equal access to
basic education of good quality;

6. Improving all aspects of the quality of
education and ensuring excellence of
all so that recognised and measurable
learning outcomes are achieved by all,
especially in literacy and essential life
skills.

The achievement of universal primary
education for all boys and girls and of gen-
der equality and empowerment of women
by eliminating gender disparity in primary
and secondary education by 2005, and at all
levels of education for all girls and boys by
2015 was affirmed by the Millennium Sum-
mit in September 2000 as the second and
third of the eight Millennium Development
Goals (MDGs). The commitment to eliminate
gender discrimination in education was reaf-
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firmed by the UN World Summit in September
2005. Also other MDGs like the reduction of
child mortality and improvement of mater-
nal health or combating HIV/AIDS cannot
be achieved without appropriate educational
policies. The ‘EFA Flagship Initiatives’ like the
initiative on the impact of HIV/AIDS on edu-
cation, which are multi-partner collaborative
mechanisms in support of EFA goals, provide
examples in case.

The World Bank, which in the past has come
under attack for being not enough supportive of
free primary education, in 2002 has started an
EFA Fast Track Initiative as a global partner-
ship between donor and developing countries
to ensure faster progress towards universal pri-
mary education. Low-income countries which
demonstrate a serious commitment to achieve
the second MDG can receive additional sup-
port from the donor community under the co-
chairmanship of UNESCO and the World Bank.
By the end of 2010 EFA FTI supported educa-
tion in 44 developing countries which became
fast track partners. Between 2004 and 2010
FTI helped to build around 30.000 classrooms,
provided more than 200 million textbooks and
granted over two billion dollars in financial aid
to developing countries. In addition, it helps
donors and developing country partners work
together to ensure that education aid is better
coordinated and more effective. It helped more
than 19 million children to go to school for the
first time. In 2011, it has been renamed into
‘Global Partnership for Education’.

Commercialisation of Education

Globalisation has increased the commerciali-
sation of education, which is becoming a pay-
able service rather than a public good resulting
from a human right. Private educational insti-
tutions set up as businesses can undermine
public education. To counter this trend and
in response to concerns from professional as-

sociations the European Union has refrained
from making any concessions on services in
education in the Doha Round of International
Trade Negotiations.

Progress towards Education for All:
Mixed Results

Positive Trends since 1999

e From 1999 to 2008, an additional 52
million children enrolled in primary
school. Especially in sub-Saharan Af-
rica and South and West Asia enrol-
ment increased sharply.

e Viewed from a global perspective, the
world is edging slowly towards gender
parity in school enrolment.

e Low income countries have signifi-
cantly scaled up their national educa-
tion financing effort.

Remaining Challenges

e [f current trends continue, there will
be as many as 56 million children out
of primary school in 2015.

e In the wake of the 2008 financial crisis,
prospects for achieving the Education
for All goals in many of the world’s
poorest countries have been badly
damaged.

e While many countries have phased
out formal school fees, according to
the obligation under Article 13 of the
ICESCR, surveys continue to highlight
parental inability to afford education
as a major factor in decisions to let
children drop out.

e The global gender gaps in the out-
of-school population have narrowed,
but girls still made up 53 % of the out-
of- school population in 2008. Dispar-
ities are most pronounced in South



and West Asia, where girls account
for 59% of children not enrolled in
school.

(Source:

UNESCO. 2011. EFA Global

Monitoring Report 2011.)

. CHRONOLOGY

1946

1948

1959

1960

1965

1966

1973

1979

1985

Constitution of UNESCO: ideal of
equality of educational opportuni-
ties

The Universal Declaration of Hu-
man Rights is adopted by the
General Assembly of the UN. Edu-
cation is declared a basic right of
all people

The Declaration of the Rights of
the Child is adopted by the UN
General Assembly. Education is
declared the right of every child
UNESCO Convention against Dis-
crimination in Education

The International Convention on
the Elimination of All Forms of
Racial Discrimination proclaims
the right of all to education, re-
gardless of colour or ethnicity
International Covenant on Eco-
nomic, Social and Cultural Rights,
Article 13

ILO Convention on the Minimum
Age of Employment

The Convention on the Elimina-
tion of All Forms of Discrimination
against Women calls for the elimi-
nation of discrimination against
women and for equal rights in
education

At the Third World Conference on

1989

1990

1993

1994

1997

1998

1999

1999

2000
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Women education is declared the
basis for improving the status of
women

Convention on the Rights of the
Child

World Declaration on Educa-
tion for All in Jomtien, Thailand.
The conference, co-sponsored
by UNDP, UNESCO, UNICEF, the
World Bank and later UNFPA, pre-
sented a global consensus on an
expanded vision of basic educa-
tion

E-9 Education Summit of the nine
most populated developing coun-
tries in New Delhi, India. Repre-
sentatives of government agreed
to achieve the goal of universal
primary education by 2000. A
World Plan of Action on Education
for Human Rights and Democracy
is adopted by an international
conference in Montreal

World Conference on Special
Needs Education: Access and
Equality in Salamanca, Spain. Par-
ticipants declare that all countries
should incorporate special needs
education into their domestic edu-
cation strategy and provide ‘inclu-
sive education’

International Conference on Child
Labour

Appointment of the Special Rap-
porteur on the Right to Education
General Comment No. 13 on the
Right to Education

ILO Convention on the Worst
Forms of Child Labour

Dakar Framework for Action,
adopted at the World Education
Forum in Dakar, Senegal
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2000 Millennium Assembly: Primary
education and equal access for all
children by 2015

United Nations Literacy Decade
(2003-2012)

World Conference in Amsterdam
on the Right to and the Rights in
Education

UN Decade ‘Education for Sus-
tainable Development’ 2005-2014
World Programme for Human
Rights Education: First phase
(2005-2009) with focus on HRE
in primary and secondary school
systems; Second phase (2010-

2003

2004

2005

2005

2015) with focus on HRE for
higher education and on train-
ing programmes for teachers and
educators, civil servants, law en-
forcement officials and military
personnel

UN Convention on Persons with
Disabilities aims to promote, pro-
tect and ensure full and equal
enjoyment of all human rights by
persons with disabilities, which
includes the right to education
UNESCO World Conference on
Education for Sustainable Devel-
opment

20006

2009

SELECTED ACTIVITIES

ACTIVITY I: @l
AVAILABLE? ACCESSIBLE?

ACCEPTABLE? ADAPTABLE?

Part I: Introduction

This activity aims to deepen the understand-
ing of the issues presented in the module on
the right to education.

Part II: General Information

Type of activity: Role play, pantomime

Aims and objectives: The role play technique
can enhance learning. Its purpose is to make
participants experience an unfamiliar situation
and to develop empathy and appreciation for
different points of view.

Target group: Young adults and adults

Group size: About 20

Time: 90 minutes

Material: Flip chart paper, markers, copies of
the four elements of state duties (availability,
accessibility, acceptability, adaptability) from
the ‘Right to Education” module (see above)
Skills involved: Acting and linguistic skills,
empathetic skills, creative skills

Part III: Specific Information on the Activity
Instructions:

Explain that the purpose of the exercise is to
come up with a dramatic representation of
the content of the education module. To start
with, read out the exact meaning of the ,four
A’s”, the four elements of the state duties, and
make sure that all participants understand the
content. Then ask people to get into four small
groups (4-6) and give each group a large sheet
of paper and markers. Each group chooses one
of the four elements for their role play. Give



the groups ten minutes first to brainstorm all
their ideas about the module and then to iden-
tify two or three key ideas that they would like
to bring out most strongly in a role play. Now
give the groups 30 minutes to design and re-
hearse their play. Explain that this must be a
group effort and everyone should have a role
in the production.
After that gather the groups together in a cir-
cle so that everyone can watch each other’s
performance. Give a few minutes after each
performance for debriefing, feedback and dis-
cussion. Ask first the players, then the observ-
ers to state their opinions.
Feedback:
Review the role-play itself: How did people
feel about this activity? Was it more or less
difficult than they had first imagined? What
were the most difficult aspects, or the most
difficult things to represent? Did people learn
anything new? Were there similarities or dif-
ferences among the groups, and if so, which?
Methodological hints: A role play can take
many forms, but in all of them participants
act out little dramas which normally evoke
strong feelings in the actors as well as in the
audience. Therefore, the group leader should
encourage evaluation of what took place and
should then analyse its relevance to human
rights.

Tips for variation:

e Call out “Freeze” during a moment of in-
tense action and ask actors to describe
their emotions at that moment or invite
the others to analyse what is happening.

e Without warning, stop the action, ask ac-
tors to exchange roles and continue the ac-
tion from that point.

e Have someone stand behind each actor.
Halt the action midway and ask the ‘shad-
ow’ what they think their character is feel-
ing and thinking and why.
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Part IV: Follow-up

Read plays or other pieces of literature on a
human rights topic, and organise a dramatic
performance for the members of your local
community.

Related rights: All other human rights, social

and cultural rights.

ACTIVITY II:
EDUCATION FOR ALL?

Part I: Introduction

‘Education for all’ was one of the objectives of
the World Education Forum in Dakar/Senegal.
But the realisation of the right to education is
connected with and influenced by many other
factors.

Part II: General Information

Type of activity: Reflection and creative trans-
fer

Aims and objectives: To understand that ed-
ucation is a human right, to understand the
difficulties in realising the objective of ‘Educa-
tion for all’.

Target group: Young adults, adults

Group size: Up to 25

Time: 120 to 180 minutes

Material: Copies of the relevant articles of
the UDHR; articles, reports, material on the
complexits of the human right to education
and the interferences of education and other
topics; cardboard cards (about 8 cm x 8 cm);
scissors; pens and markers

Preparation: Collecting relevant material and
information

Skills involved: Creative skills, argumentative,
understanding complex interrelations
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Part III: Specific Information on the Activity
Instructions:

Participants create a ‘memory game’ together.
The memory game consists of pairs of cards,
half of the cards show only keywords (e.g. girl,
money, hunger), the other half shortly de-
scribes in which way the keywords are linked
to the field of education. Ask people to get
into small workings groups (3 to 4 persons),
then hand out the cards and spread all infor-
mation material on a table. Allow for enough
time to choose the texts that serve as a basis
for the memory cards.

Some ideas to form pairs: Girls/women - re-
stricted access to education; minorities - re-
stricted acces to education, no mother-tongue
education; army - comparison of states’ ed-
ucation and military budgets; globalisation
- consequences for the education system(s);
internet - consequences for education; money
- no money, no school?; food/hunger - dif-
ficulties for education when not even basic
needs are met; child labour - working instead
of going to school; human rights education -
whose profit, whose responsibility?

When all pairs of cards are ready you can start
to play memory with the whole group (or in
two rounds if the group is very large). Memo-
ry rules: Put the cards on a table showing only
their empty back sides. The person that starts
to play turns two cards to give everybody a
chance to read them. If the cards form a pair,
s/he can keep them; if not, they have to be
turned again and the next person turns the
next two cards.

Feedback:

Invite participants to talk about their experi-

ences during the activity: Was it difficult to

create pairs of cards? Did they gain any in-
sights or learned things they had not known
before?

e Start by inviting each group to present their
results. Then go on to review how partici-
pants enjoyed the activity and what they
learned.

e Set up a couple of questions like: similari-
ties and differences between the groups;
why do we have different priorities; which
arguments were the most persuasive, what
is the situation in our own community
like?

Methodological hints:

Make sure that participants create a minimum

of 20 pairs of cards to make playing possible.

Part IV: Follow-up

Discuss ways to approach the objective of edu-
cation for all in the participants’ own country.
If the group is very active and creative they
could possibly start an action campaign on
‘Education for all’.

Related rights: Globalisation, political partici-
pation.

(Source: Adapted from Council of Europe.
2002. Compass - A Manual on Human Rights
Education with Young People.)
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HUMAN RIGHTS
OF THE CHILD

CHILD EMPOWERMENT AND PROTECTION
PARTICIPATION AND PROVISION
NON-DISCRIMINATION OF CHILDREN

BEST INTERESTS OF THE CHILD

»In all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative authorities
or legislative bodies, the best interests of the child shall be a primary
consideration. «

Article 3, UN Convention on the Rights of the Child. 1989.
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ILLUSTRATION STORIES

Corporal Punishment of Children
Children’s answers on: “Why do you think

children get smacked?”

“When people have been naughty and they’re
fighting, they get smacked by [their] mum
or dad.” (6-year-old boy)

“[Children get smacked] when you fight
with other people, when you throw stones
and things.” (7-year-old boy)

“Maybe [you] do painting on the carpet [or]
drawing on the settee [or] not tidying your
room up - if you play with paint and get
it on something. And if you knock your
mum’s favourite glass over and it smash-
es.” (5-year-old girl)

“Well, if it was time to tidy up your room
and you only had an hour and you wasted
all the hour reading books, you could get
smacked.” (6-year-old boy)

“Because their parents tell them not to do
something and they do it.” (7-year-old
girl)

(Source: Carolyne Willow, Tina Hyder. 1998.
It Hurts You Inside — Children Talking about
Smacking.)

Children’s answers on: “What does it feel like
to be smacked?”
“It feels like someone banged you with a
hammer.” (5-year-old girl)
“It’s like when you’re in the sky and you're
falling to the ground and you just hurt
yourself.” (7-year-old boy)

- “It hurts a lot, it makes you unhappy.”

(6-year-old girl)

“You'’re hurt and it makes you cry [and]
drips come out of your eyes.” (5-year-old
girl)

“And you feel you don’t like your parents
anymore.” (7-year-old girl)

“It feels, you feel sort of as though you want
to run away because they’re sort of like be-
ing mean to you and it hurts a lot.” (7-year-
old girl)

“It feels bad or sad when your dad or mum
smacks you - your try and tell your aunties
but they do nothing.” (5-year-old girl)

“Idon’t get sad, only when my mum smacks
me ... and then, I cry...” (4-year-old girl)

(Sources: Children’s Rights Alliance for Eng-
land and Save the Children UK (eds.). 2004.
It hurts you inside. Young children talk about
smacking.; Elinor Milner. 2009. “I don’t get sad,
only when my mum smacks me.” Young Chil-
dren Give Advice about Family Discipline.)

{4
Discussion questions e @
1. Why do people smack their children?

2. Isitalegitimate form of discipline to smack
children?

3. What are alternatives to corporal punish-
ment?

4. Why have only 29 states in the world com-
prehensively prohibited corporal punish-
ment at home, in schools and in the penal
system?

5. What could you do about this yourself and
with others?

Children Affected by Armed Conflict

‘I was abducted [by the Lord’s Resistance

Army] while my mother and I were going to
the field [...]. One of the other abducted girls
tried to escape but she was caught. The rebels
told us that she had tried to escape and must
be killed. They made the new children kill her.
They told us that if we escaped, they would kill
our families.

They made us walk for a week. [...] Some of
the smaller children could not keep up, as we



were walking so far without resting, and they
were killed. [...] Some of the children died of
hunger. I felt lifeless seeing so many children
dying and being killed. I thought I would be
killed.”

Sharon, a 13-year-old girl, was abducted by
the Lord’s Resistance Army, a rebel group
based in the north of Uganda fighting the
Ugandan government but also terrorising the
local population, particularly by abducting
children to use them in their rebel forces.
(Source: Human Rights Watch. 1997. The Scars
of Death: Children Abducted by the Lord’s Re-
sistance Army in Uganda.)

“They [the army] took us to the barracks. They
beat us both with their guns and boots. Af-
ter 15 days my friend died from the beatings.
They beat me repeatedly. Once I was beaten
unconscious and taken to the hospital. When
I regained consciousness I was taken back to
the barracks and beaten again. I nearly died. I
don’t know why they beat me.”

Ram, recruited in 2004 by the Maoists when
he was 14 years old describes his capture by
the Royal Nepal Army one year later.

(Source: Human Rights Watch. 2007. Children
in the Ranks: The Maoists Use of Child Soldiers
in Nepal.)

N4
Discussion questions e @ °
1. What may be the reasons for adults using

children to fight their wars?

2. What should be done to remove child sol-
diers from this cycle of violence?

3. What will be the consequences of using
children in war - for the child, for society?
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Child abour

“The children work like we do, doing everything.

Typically we work from 7:00 a.m. to 7:00 or
8:00 p.m. About 11 to 12 hours per day. Some-
times we will come to the field at 4:00 a.m.”
Sabir S. was interviewed in Malybai, Kaza-
khstan, where he worked with his son, 15 and
daughter, 13 on a tobacco farm. The children
worked long hours, had inadequate rest, had
little or no access to proper sanitation and nu-
trition, were exposed to high heat and sun, had
no masks or protective clothing, suffered skin
complaints from contact with tobacco leaves,
and had limited access to medical care.
(Source: Human Rights Watch. 2010. Hellish
Work: Exploitation of Migrant Tobacco Workers
in Kazakhstan.)

Discussion questions
1.
2.

w

What are the main causes for child labour?
Why do states not implement laws accord-
ing to their international obligations and
enforce them properly?

. Why do companies employ children?
. Does child labour interfere also with other

human rights of the child?

“The idealism and creativity
of youth are some of the
most important resources
any country has.”

Ban Ki-moon. 2010.
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NEED TO KNOW O

1. THE STRUGGLE FOR PROTECTING
THE RIGHTS OF THE CHILD

Discussing the human rights of children is
sometimes a strange, ambivalent experience.
At first thought, everyone would immediately
agree on young people’s rights to a home, to
live with family and friends, to develop person-
ality and talents, to be protected from harm and
to be respected and taken seriously. However,
once questions arise about concrete standards
of parenting and about responsibilities for real-
ising these objectives, controversies are close.

Just look at the UN Convention on the Rights
of the Child (CRC): This international treaty,
adopted by the UN General Assembly in 1989,
constitutes the foundation for the international
protection of human rights of children. With
193 states parties including all UN member
states except two (Somalia and USA) the CRC
is the most widely ratified human rights trea-
ty ever, setting truly universal human rights
standards for children. But the success story of
the standard-setting procedure stands in stark
contrast to the level of their implementation.
The childhood of millions continues to be dev-
astated by malnutrition, persistent poverty and
exclusion, exploitative labour, the sale and traf-
ficking of children, and other forms of abuse,
neglect, exploitation and violence. Therefore,
expectations were high when, in 2002, several
thousand government delegates and represent-
atives from non-governmental organisations
(NGOs) and more than 600 young people (up
to 18) from over 150 countries gathered in New
York for the UN General Assembly Special Ses-
sion on Children. However, the resulting out-
come document, the international Plan of
Action “A World Fit for Children”, which took
nearly two years to be negotiated, brought only

mixed success. And most strikingly, one of the
thorniest issues in the debate was the status
of the Convention on the Rights of the Child
in the outcome document, as some states, like
the USA, altogether objected to a child rights-
based outcome document.

According to UNICEF, there are currently an
estimated 127 million underweight children in
the developing world today, which translates
into 22% of children in developing countries;
9% of the children in the developing world
are severely underweight. Decades after com-
mitments to provide a quality education for
every child, some 68 million primary-school-
age children are still denied this right.

Child Rights and

Human/Child Security

The concept of human security has been
described as freedom from pervasive
threats to rights and security of the per-
son, promoting freedom from fear and
from want, with equal opportunities to
fully develop his or her human potential.
Thus, it focuses on situations of insecu-
rity caused by violence and poverty and
further aggravated by discrimination and
social exclusion. The requirement of pri-
oritisation and the element of urgency to
counter immediate threats to a person’s
security favourably complement the con-
cept of children’s rights, in particular fol-
lowing the principle of giving priority to
the consideration of the child’s best in-
terests. However, when using the human
security concept as a political tool, some
caveats should be taken into account.
First, a binding legal framework for the



protection of human rights of children
is already in place, providing for com-
prehensive rights with corresponding
binding obligations on states — whereas
human security lacks this normative
foundation so far. Second, human se-
curity/child security approaches might
lead to (over-) protectiveness, stressing
the vulnerability and dependency of the
child while neglecting the child’s own
capacities and resources. Therefore, a
conceptual challenge for child security
lies in how to best integrate the empow-
erment/self-enabling aspect, which is
central to the human rights discourse.
From this follows that the synergies
between child rights and child security
approaches should be emphasised, as
seen, for instance, in the context of the
current discussion on the participation
of children in peace processes and post-
conflict reconstruction.

Since its beginning, the Human Security
Network has paid special attention to
child security, in particular in relation to
armed conflict. Conflicts threaten chil-
dren’s access to nutrition, clean water,
sanitation, education and health care.
Children are particularly vulnerable to
any form of violence and abuse, and at
great risk of abduction, trafficking, invol-
untary recruitment by armed groups or
forces, and sexual violence, including the
use of rape as weapon of war. In its Res-
olution 1882 (2009) and Resolution 1998
(2011) the United Nations Security Coun-
cil strongly condemned all violations of
applicable international law involving
the recruitment and use of children by
parties to armed conflict, as well as their
re-recruitment, killing and maiming, rape
and other sexual violence, abductions,
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attacks against schools or hospitals and
denial of humanitarian access by parties
to armed conflict and all other violations
of international law committed against
children in situations of armed conflict.
It accordingly strengthened the monitor-
ing and reporting mechanism on these
grave violations of children’s rights dur-
ing conflict, which was established by
Security Council Resolution 1612 (2005),
requiring direct reporting on and re-
sponse by parties that commit such vio-
lations of international law.

o)
2. DEFINITION AND 0?
DESCRIPTION OF THE ISSUE

The Nature and Content

of the Human Rights of Children

The concept of children’s rights has evolved,
on the one hand, from the broader human
rights movement but, on the other hand, also
derives from other developments in the so-
cial, educational and psychological field over
the last 200 years. This includes the impact
of state-sponsored institutionalised compul-
sory education in schools, the negative effects
of industrialisation on children (for example
child exploitation in factories or mines) and
the consequences of war for children. A new
understanding of child development evolved,
from new teaching concepts and models of
child-upbringing to “children liberation move-
ments” in the 1970s. They helped to shift the
focus from the child’s vulnerability and pro-
tection needs to a new discourse on child au-
tonomy, competence, self-determination and
child participation, rejecting traditional pater-
nalistic views of children as mere objects of
parental/adult control. Eventually, all these de-
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velopments combined had a strong impact on
the political process which started in 1978/79
within the United Nations with the drafting of
a new, first legally binding document on the
human rights of children - the Convention on
the Rights of the Child (CRC). The day of its
adoption - 20 November 1989 - is now the an-
nual International Child Rights Day.

In 2002, two Optional Protocols to the Con-
vention on the Rights of the Child entered into
force. The Optional Protocol to the Convention
on the Rights of the Child on the Involvement
of Children in Armed Conflict requires state
parties to take all feasible measures to ensure
that members of their armed forces under the
age of 18 do not take a direct part in hostilities,
and banning compulsory recruitment below
the age of 18. The Protocol doesn’t require a
minimum age of 18 for voluntary recruitment,
however, any voluntary recruitment under the

»Any society wishing to deny
children, or any other group,
rights which are the common
property of other groups,
should be able to offer clear and
sustainable reasons for doing
so. The burden of proof always
rests with those who wish to
exclude others from
participation; children should
not be obliged to argue their
case for possessing the same
rights as everyone else.
Bob Franklin. 1995.

age of 18 must include sufficient safeguards.
States parties shall also take all feasible meas-
ures to prevent independent armed groups
from recruiting and using children under the
age of 18 in conflicts. Currently there are 146
parties to the Optional Protocol (April 2012).
Supplementing the Convention which requires
governments to protect children from all forms
of sexual exploitation and abuse and take all
measures possible to ensure that they are not
abducted, sold or trafficked, the Optional Pro-
tocol to the Convention on the Rights of the
Child on the Sale of Children, Child Prostitu-
tion and Child Pornography requires states
parties to prohibit the sale of children (also
for non-sexual purposes such as other forms
of forced labour, illegal adoption and organ
donation), child prostitution and child por-
nography, and make such offences punish-
able by appropriate penalties. States parties
must provide legal and other support services
to child victims. Currently there are 154 states
parties to this Optional Protocol (April 2012).
In December 2011 the United Nations General
Assembly adopted and opened for signature
the Optional Protocol to the Convention on
the Rights of the Child on a Communications
Procedure which will allow children to submit
individual complaints to the Committee on the
Rights of the Child claiming that their rights
under the Convention have been violated. By
April 2012 the Protocol has been signed by 20
states but has not yet entered into force.

Principal Concepts of the _ED&)
Convention on the Rights of the Child
Empowerment and Emancipation,
Generational and Gender Aspects

Based upon the respect for the dignity of all
human beings, the CRC recognises every child
as the bearer of his or her own human rights:
These rights are not derived from or depend-
ent upon rights of parents or any other adult.
This is the foundation for both the concepts



of emancipation and of empowerment of the
child, enabling the child as a respected subject
and citizen of society to challenge and change
limiting and discriminating perceptions and
expectations towards young people.

Factually, children still remain dependent on
adults (in line with their physical, emotional
and social development, lack of material re-
sources/income etc.) and the given economic
and social situation of their care-givers (e.g.
unemployment, separation of parents), which
have immediate impact on the child’s stand-
ard of living. However, by protecting the hu-
man rights of children, their status in law and
in society at large will change. It is neither a
solution to all problems children face nor an
end in itself, but a necessary means for engag-
ing in a process that addresses these problems
in a comprehensive way based on the child’s
(and society’s) best interests. Accepting young
people’s rights, thus, does not create a specifi-
cally “privileged” social group, but instead, it
is the necessary precondition for raising their
status in society to a level where they can de-
fend their interests on an equal footing with
adults. Only then will a child be heard before
a court in custody-related cases or will feel se-
cure enough to report sexual abuse. This also
highlights the preventive, awareness-raising
aspect of the empowerment of children. Only
then will the interests of children as a specific,
distinct social group be taken seriously - a
crucial challenge considering the demograph-

“A hundred children, a hundred
individuals who are people -
not people-to-be, not people of
tomorrow, but people now,
right now - today.”

Janusz Korczak. How to Love a Child. 1919.
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ic situation in northern “ageing societies” but
also in the Southern hemisphere where young
people often constitute up to 50% of the entire
population.

In addition to this generational aspect, the
gender dimension is of prime importance to
the empowerment of children. Trafficking
of children for sexual exploitation, killing of
girls in the name of the “family’s honour”, ex-
clusion and disadvantages in education and
employment as well as degrading stereotypes
in the media and the entertainment industry
clearly show their twofold discrimination both
as girls and as children.

A Holistic View of the Child

The CRC is unique as it is the first universal
human rights treaty combining economic, so-
cial, and cultural, as well as civil and political
rights in one single document. The CRC, thus,
follows a comprehensive (“holistic”) approach
in addressing the situation of children; it goes
beyond those earlier child rights declarations
which focused on the protective needs dur-
ing child development as it also encompasses
provisions guaranteeing respect for the child’s
identity, self-determination and participation.

The Child-Parent-State Relationship

At the same time, it is important to stress that
these dual dimensions - protective rights and
autonomy rights - are not exclusive but mu-
tually reinforcing; the Convention does not
favour e.g. autonomy rights over protective
rights as has sometimes been claimed by crit-
ics calling the CRC “anti-family” and fearing
the breaking-up of families by granting hu-
man rights to the child. The CRC explicitly
recognises the “responsibilities, rights and
duties” of (both!) parents to provide “appro-
priate direction and guidance” for the child.
However, this parental responsibility is quali-
fied by “being consistent with the evolving
capacities of the child”, meaning that this re-
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sponsibility does not grant any absolute pow-
er over the child but is constantly dynamic
and relative. Moreover, vis-a-vis the state,
parents bear primary educational responsi-
bility, but if they are not able or willing to
fulfil their obligations, it is legitimate for the
state/society to intervene.

Non-Discrimination of the Child

The Convention contains a clear prohibition
of discrimination against children, provid-
ing a long list of grounds unacceptable for
differentiation (also in regard to the child’s
parent/guardian) in Article 2: “States Parties
shall respect and ensure the rights set forth in
the present Convention to each child within
their jurisdiction without discrimination of
any kind, irrespective of the child’s or his or
her parent’s or legal guardian’s race, colour,
sex, language, religion, political or other opin-
ion, national, ethnic or social origin, property,
disability, birth or other status. States parties
shall take all appropriate measures to ensure
that the child is protected against all forms of
discrimination or punishment on the basis of
the status, activities, expressed opinion, or be-
liefs of the child’s parents, legal guardians, or
family members.” The UN Committee on the
Rights of the Child, which monitors the imple-
mentation of the CRC, has interpreted this list
quite broadly, also referring to discrimination
against children e.g. infected with HIV/AIDS,

“I have a dream that my four
little children will one day live
in a nation where they will not

be judged by the colour of
their skin but by the content
of their character.”
Martin Luther King Jr. 1963.

“The future promise of any
nation can be directly measured
by the present prospect
of its youth.”

John F. Kennedy. 1963.

street children, children living in remote rural
areas, asylum-seeking children, etc.

Best Interests of the Child

Article 3 (1) of the CRC formulates the over-
all guiding principle of the entire Convention,
namely to give prior attention to “the best in-
terests of the child”. Tt is not limited to actions
directly targeting children (e.g. education, cus-
tody court cases, etc.), but instead, it is rel-
evant for all actions which might have a direct
or indirect impact on the child (employment
policies, budgetary allocations, etc.). There-
fore, this implies an obligation of any actor
(state or private) to conduct a “child impact as-
sessment”, which sets out to consider possible
consequences of any measure and alternatives
and to further monitor the implementation of
that measure and its impact on children.

In addition, the principle of “best interests
of the child” serves as an umbrella provision
where no CRC provision might be explicitly
applicable, and as guidance for any situation
of conflicting CRC rights.

The CRC Definition of the “Child”

Finally, one key question remains: Who is
actually considered a “child” under the Con-
vention on the Rights of the Child? Following
a rather legalistic approach, the CRC defines
a “child” as any human being below the
age of 18 (unless majority is reached earlier
in the respective country, Article 1), thereby
separating adults from non-adults. Evidently,



challenges and needs of a teenager will often
differ widely from that of a new-born baby.
Because of this very diverse, inhomogeneous,
social constituency of “under-18s”, it is essen-
tial in the application of the CRC to be clear
about the relevant target group of any meas-
ures in a given context. Apart from that, the
CRC Committee has repeatedly stressed that
the Convention also mandates states parties
to generally review their national provisions
on age limits, both in terms of consistency and
continued justification.

Convention Rights:

Participation - Protection - Provision

A commonly used structure for describing the

contents of the Convention (apart from the

guiding principles indicated above) follows

the “three Ps” - participation, protection, pro-

vision:

e The participation aspect is, first of all,
represented by the explicit recognition of
a child’s right to participation as stated
in Article 12 (1) of the CRC, according to
which children shall have the right to ex-
press their views freely in all matters af-
fecting them. Attributing “due weight” to
the child’s perspective is the key element
of this provision; it requires a level of in-
volvement of children (with adult support
as appropriate) which allows them to truly
influence processes and to have an im-
pact on decision-making. The CRC Com-
mittee’s General Comment No. 12 (2009)
on the “Right of the Child to be Heard”
brings further light to what participation
really means and highlights the fact that
the right to be heard establishes not only
a right in itself, but should also be consid-
ered in the interpretation and implemen-
tation of all other rights. In addition, the
CRC adopted other basic political and civil
rights relevant in this context as children’s
rights, such as the freedom of conscience,
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religion, association, assembly and respect
for one’s privacy.
® Regarding protection issues, rights in the
CRC include protection from all forms of
violence, neglect or exploitation in relation
to children.
® Provision rights guaranteed under the
CRC encompass, for instance, the right to
health, education, social security and an
adequate standard of living.
Moreover, the CRC also developed new stand-
ards by formulating a child’s right to protec-
tion of their identity, family and other social
relations (including family reunification), it
guarantees alternative family environments
and adoption, a child’s right to rest, leisure,
play and cultural activity, and a state obliga-
tion to ensure recovery and rehabilitation for
all child victims of any form of violence or ex-
ploitation.

Summing up: Why use a Child Rights-

Based Approach?

e Children’s rights are human rights -
respect for human dignity regardless
of age.

e Children’s rights shift the focus of at-
tention - to the individual child and
to children as a group in society.

e Children’s rights are comprehensive
and inter-related - no free speech
without prohibition of violence, no
right to education without an ade-
quate standard of living.

e Children’s rights are legal rights - they
clarify responsibilities and hold those
responsible accountable.

e Children’s rights empower children
- they require a new culture of inter-
action with children based on their
recognition as subjects and bearers of
rights.
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“If we wish to create
a lasting peace we
must begin with the
children.”

Mahatma Gandhi. 1931.

3. INTERCULTURAL

SQD
PERSPECTIVES

AND CONTROVERSIAL ISSUES

The protection of children’s rights sheds
light on the status of the child in society, on
prevalent concepts of childhood, role models
attributed to children, living conditions and
infrastructure relevant to them. Moreover, it
reveals a great deal about concepts of family
and the status of women in society.

One typical example of the ambiguities often
surrounding children relates to corporal pun-
ishment of children. While any criminal code
in the world would describe the infliction of
intentional harm on adults clearly as a crimi-
nal act, the same principle is not applied to
children. Instead, you may find discussions
on the “reasonable” number of lashes, regu-
lations on the size and material of the rod or
the requirement to have a doctor present dur-
ing punishment at school. It is striking to see

that currently, there are only some 30 states
in the world which have completely abolished
corporal punishment. The Committee on the
Rights of the Child has focused on violence
inflicted upon children by the state and with-
in family and in school during two thematic
discussions in 2000 and 2001, and initiated
a major United Nations Study on Violence
against Children, which was presented by the
Independent Expert for the Secretary-General
Study on Violence against Children to the UN
General Assembly in 2006. The Study analy-
ses violence against children within home and
family, schools and educational settings, care
and justice institutions, the work-place, and
the community, and contains 12 over-arching
recommendations and a number of specific
recommendations that represent a compre-
hensive framework for follow-up action. The
Study process also resulted in a more detailed
World Report on Violence against Children
and in child-friendly publications. In 2007, the
Independent Expert presented his progress
report on the implementation of the Study
recommendations to the General Assembly.
Another follow-up was the establishment of
the Special Representative of the Secretary-
General on Violence against Children by
General Assembly Resolution A/RES/62/141.
The resolution encourages the Office of the
High Commissioner for Human Rights (OH-
CHR), the United Nations Children’s Fund
(UNICEF), the World Health Organization
(WHO) and the International Labour Organi-

“Can there be a more sacred duty than our obligation to protect the
rights of a child as vigilantly as we protect the rights of any other person?
Can there be a greater test of leadership than the task of ensuring these
freedoms for every child, in every country, without exception?”

Kofi Annan. 2002.
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“Children must be at the heart of our thinking on climate change, on the
food crisis, and on the other challenges we are addressing on a daily basis.
We know what to do, and we know how to do it. Even during the most
severe economic crisis in decades, the means are at hand. It is up to us to
seize the opportunity and build a world that is fit for children.”

Ban Ki-moon. 2009.

zation (ILO) to cooperate with and support
the Special Representative.

Other contentious areas are, for instance, the
status of girls (e.g. “son preference” in fam-
ily, education, employment, restrictive inter-
pretation of religious laws, harmful traditional
practices like female genital mutilation or
early and forced marriage, access to reproduc-
tive health services) and how to effectively
address the problem of child labour, which is
linked to various economic and social factors
and conditions in the respective country.

4. IMPLEMENTATION
AND MONITORING

Typically, in the field of human rights, a gap
exists between principles and practice, be-
tween commitments and their actual imple-
mentation, but one could argue that this gap
is nowhere wider than in the field of children’s
rights. Various reasons may be given for this
situation (e.g. child rights issues are linked to
often controversial discussions about “family
values”/cultural/religious traditions; the lack
of child-focused infrastructure and of support
to child-driven initiatives, etc.), but one more
contributing factor could also be found in
the weak CRC treaty monitoring system. Un-
til the end of 2011, the Convention had only
established a state reporting mechanism

for monitoring compliance with its provi-
sions. Under this procedure, states parties are
obliged to submit reports (every five years) to
the CRC’s supervisory body, the Committee
on the Rights of the Child, on their progress
in implementing the Convention (and its Op-
tional Protocols). This starts a ,,constructive
dialogue” with the respective government,
leading to the Committee’s “Concluding Ob-
servations” as a critical assessment, with rec-
ommendations to the government.

NGOs have constantly been lobbying for an in-
dividual complaint mechanism which would
allow the Committee to develop its own case
law - which would be a strong boost to a more
elaborate legal discourse on children’s rights.
In 2009 the Human Rights Council established
an Open-ended Working Group to explore the
possibility of elaborating an Optional Protocol
to the Convention on the Rights of the Child

“Implementing the Convention
is not a matter of choice,
welfare or charity, but of

fulfilling legal obligations”

Child Rights Caucus. 2002.
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to provide a communications procedure com-
plementary to the reporting procedure under
the Convention. The mandate of the Working
Group was extended in 2010 in order to pre-
pare a proposal for a draft optional protocol.
In December 2011 the United Nations General
Assembly adopted and opened for signature
the Optional Protocol to the Convention on
the Rights of the Child on a Communica-
tions Procedure providing for an individual
complaints procedure before the Committee
on the Rights of the Child, allowing children
who claim that their rights under the Conven-
tion have been violated to directly submit a
complaint to the Committee. The entry-into-
force of this Protocol which by April 2012 has
been signed by 20 states will constitute a huge
step forward in promoting children’s rights.

However, dealing with the current situation,
the Committee on the Rights of the Child has
been quite innovative in compensating for the
lack of traditional mechanisms. First, it took a
very open position towards the involvement
of NGOs, inviting them to submit their own
(“shadow”) reports on the country’s child
rights situation to get a more complete picture
of the issues at stake. Second, the Commit-
tee initiated annual public forums (“Days of
General Discussion”) on specific topics (e.g.
“Juvenile Justice”, “Children with Disabili-
ties”, “HIV/AIDS”, “Violence against Children
within the Family and in School”, “The Right
of the Child to Education in Emergency Situa-
tions™) in order to direct international attention
to those issues. And since 2001, the Commit-
tee also has been publishing “General Com-
ments”, i.e. key authoritative interpretations
of CRC standards, e.g. on “The Aims of Edu-
cation” (2001), “Treatment of Unaccompanied
and Separated Children outside their Country
of Origin” (2005), “The Rights of Children with
Disabilities” (2006), “Indigenous Children and
their Rights under the Convention (2009)”,

“The Right of the Child to be Heard” (2009)
or “The Right of the Child to Freedom from all
Forms of Violence” (2011).

Increasingly, however, the growing number of
standards, instruments and institutions poses
new challenges for monitoring, requiring clos-
er co-ordination among all actors involved,
both on the international and the national
level. As far as the latter is concerned, it is
important to recall the 2002 UN Special Ses-
sion’s outcome document “A World Fit for
Children“ (WFFC) setting an agenda with a
series of goals and targets based on four pri-
orities: promoting healthy lives, providing
quality education for all, protecting children
against abuse, exploitation and violence, and
combating HIV/AIDS. Heads of states com-
mitted themselves to building “A World Fit
for Children” and to achieving these commit-
ments by the end of 2010. UNICEEF last report-
ed on progress towards these commitments
in its 2007 “Progress for Children: A World
Fit for Children Statistical Review” which is
structured around the Millennium Develop-
ment Goals as these are currently the focus of
the world’s development efforts. Many of the
“World Fit for Children” targets are stepping
stones towards the 2015 MDGs, and govern-
ments will henceforth concentrate primarily
on their MDG commitments.

Furthermore, on the structural level, the es-
tablishment of a child rights perspective in
all levels of legislation and government still
constitutes a major challenge. Regular child
impact assessment of regulations, child-sen-
sitive budgeting, child participation in poverty
reduction strategies and the establishment/
strengthening of independent ombudspersons
for children is still rather the exception than the
rule. In addition, child rights advocacy contin-
ues to be a largely adult-driven movement, so
new ways for supporting child/youth-led initia-
tives have to be explored. Various states started
to discuss or already integrated principles of the



Convention into their national constitutions,
thereby strengthening the rights of the child in
their national laws and procedures.

Finally, any effort aiming at the promotion of
children’s rights should be based on effec-
tive and reliable information, education and
training strategies, with child rights and hu-
man rights education reaching out directly to
children and young people and adults as well.
In its first General Comment on the “Aims of

GOOD TO KNOW

The following examples of initiatives and
projects have successfully strengthened the

implementation of the Convention on the
Rights of the Child:

1. GOOD PRACTICES

“Connecting People”

“Connecting People” is a sponsorship project
for young refugees in Austria, organised by
“Asylkoordination Osterreich” (an Austrian
NGO co-ordinating refugee and migrant’s or-
ganisations), and supported by the Austrian
Committee for UNICEF. The basic idea of this
project is to bring together unaccompanied
young refugees with adults living in Austria,
who are willing to spend some time and of-
fer practical support to the refugee, e.g. in
education, language courses, jobs, meetings
with authorities, sports activities, etc. The es-
tablishment of a trusting relationship between
the child and the sponsor helps the refugee to
stabilise in his/her environment and benefits
the sponsor with a rich personal experience.
All sponsors are carefully selected and under-
go pre-training on legal matters, psycho-social
issues, working with authorities, etc. Since its
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Education” in 2001 the CRC Committee stated
the following: “An education with its contents
firmly rooted in the values of Art. 29 (1) is for
every child an indispensable tool for her or his
efforts to achieve in the course of her or his life
a balanced, human rights-friendly response to
the challenges that accompany a period of fun-
damental change driven by globalisation, new
technologies and related phenomena.”

®& Right to Education

start in 2001, the project has received positive
feedback from the participants and from the
public, authorities and the media.

Non-governmental “Shadow Reports” and
“National Coalitions” on domestic CRC im-
plementation

States parties to the Convention on the Rights
of the Child are required to regularly sub-
mit progress reports on its implementation
to the CRC Committee. In order to facilitate
a comprehensive review of these state re-
ports, the Committee welcomes “shadow
reports”/”alternative reports” prepared by
NGOs or NGO networks (“national coalitions™)
on their own assessment of the situation of
children and adolescents in the country under
review. In some 100 countries such national
child rights coalitions have already been set
up, promoting and monitoring the Conven-
tion’s implementation. In addition, an inter-
national NGO Group for the CRC in Geneva
provides support for NGOs and coalitions in
reporting and monitoring processes.
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NGO Group for the Convention on the Rights
of the Child

The NGO Group for the Convention on the
Rights of the Child is a network of 79 inter-
national and national NGOs which work to-
gether to facilitate the implementation of the
Convention. The Group’s main functions are
to advocate and raise public awareness re-
garding the importance of the CRC, to pro-
mote and facilitate the implementation of the
Convention through specific programmes and
actions, to promote the active participation of
children in all aspects of implementation and
monitoring of the Convention, and to serve
as a means of contact between civil society
and the Committee on the Rights of the Child.
As part of its work, the NGO Group has is-
sued a set of guidelines for NGOs preparing
alternative reports to the CRC Committee, and
encourages the creation and development of
national coalitions of NGOs working for chil-
dren’s rights.

Stopping Violence in Schools

UNESCO’s “Stopping Violence in Schools: A
Guide for Teachers” examines various forms
of violence that take place in schools, and of-
fers practical suggestions as to what teachers
can do to prevent them. 10 action areas are
proposed, each with specific examples that
teachers can adopt to address and prevent
violence. Excerpts from relevant internation-
al normative instruments as well as a list of
links to online resources for stopping violence
in schools are annexed. The guide is a con-
tribution in support of Education for All and
the UN International Decade for a Culture of
Peace and Non-Violence for Children of the
World (2001-2010).

(Source: UNESCO (ed.). 2009. Stopping Vio-
lence in Schools: A Guide for Teachers.)

2. TRENDS

The CRC as the framework for the protec-
tion of the rights of the child is not a “static”
document but under continuous develop-
ment. This process is strengthened, for in-
stance, by the Committee on the Rights of the
Child through interpretation of the CRC or by
adopting new standards to the CRC such as
the Optional Protocol on the Involvement of
Children in Armed Conflict or the Optional
Protocol on the Sale of Children, Child Prosti-
tution and Child Pornography, both of which
entered into force in 2002. The institution-
alisation of a communications procedure by
the new Optional Protocol establishing the
competence of the CRC Committee to receive
and consider individual communications will
strengthen the monitoring mechanism under
the Convention and contribute to the imple-
mentation of children’s rights.

In 2009, on the occasion of the 20* anni-
versary of the adoption of the CRC, the CRC
Committee, together with the OHCHR and
other partners organised a two-day celebra-
tion highlighting three main challenges the
Convention faces: 1. ensuring the dignity
of the child, 2. providing the child with full
possibilities for development, and 3. facilitat-
ing dialogue between adults and children in
accordance with the participatory approach
of the Convention. The meeting focused on
identifying achievements in implementation
and examples of best practice, challenges for
the future and constraints, and formulating
priority recommendations to enhance imple-
mentation.

In 2010, on the occasion of the 10" anniver-
sary of the adoption of the Optional Protocol
on the Involvement of Children in Armed
Conflict, the Special Representative of the



Secretary-General for Children and Armed
Conflict along with the Special Representa-
tive on Violence against Children, UNICEF
and the OHCHR launched the two-year cam-
paign “Zero-Under-18” to achieve universal
ratification of the Optional Protocol by 2012,
encourage all states to raise the age of volun-
tary recruitment to a minimum of 18 years,
and promote the adoption and effective im-
plementation of relevant national legislation.

Some recent trends and discussions in the

child rights field include the following issues:

e Structural aspects: support for child/
youth-led initiatives and organisations; es-
tablishment of ombuds-offices for children
and youth; child rights monitoring.

e Child and youth participation (locally,
nationally, internationally): e.g. political
participation/right to vote.

e The child and the family environment:
separation of parents; “patchwork fami-
lies”; single-parent households; children
without parental care and alternative set-
tings.

e Rights of the girl child: social role mod-
els; media stereotypes; religious/cultural
backgrounds; reproductive health.

e Generational aspects: non-discrimination
against children in comparison to adults
(“age-based discrimination”); demograph-
ic shifts; distribution of wealth; access to
resources; political influence; protection of
interests of children and youths.

e Right to information: access to internet;
data protection; violent content in media/
TV/computer games etc.; child pornogra-
phy on the internet.

* Violence against children and sexual ex-
ploitation of children: global ban on cor-
poral punishment; elimination of all forms
of violence against children; psychosocial
support and parental training; violence
among children/peer violence.
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Inclusive education and vocational train-
ing for children with disabilities.
Children and the economy: considera-
tion of child rights issues in the context
of anti-poverty programs; provision of
social services; child labour/elimination
of its worst forms; effects of economic
globalisation and liberalisation of pub-
lic services (health, education - GATS);
impact of the entertainment and sports
industry, advertising, mass media on
youth culture.

Impact of HIV AIDS on children: discrimi-
nation; loss of parents, etc.

Children and armed conflict and chil-
dren in emergencies (natural disasters):
education in emergencies; child soldiers
rehabilitation; child participation in post-
conflict reconstruction; responsibilities of
non-state actors/private companies; role
of the UN Security Council; role of the
International Criminal Court; child rights
training and codes of conduct for peace-
keeping/field personnel.

Facts and Figures — Statistical

Information on Children’s Rights:

e Birth registration: Only half of the
children under 5 years in the develop-
ing world have their births registered.
Birth registration is a crucial strategy
in creating a protective environment
for children and defending their rights,
and is considered a human right un-
der Article 7 of the Convention on the
Rights of the Child.

¢ Child mortality under five: Infants
in developing countries are nearly
10 times more likely to die than ne-
wborns in industrialised countries.
According to UNICEF, over 24.000
children under the age of five - about
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one every three seconds - die every
day, mainly from preventable cau-
ses. The majority of child deaths are
attributable to six causes: diarrhoea,
malaria, neonatal infection, pneumo-
nia, preterm delivery, or lack of oxy-
gen at birth; among these, pneumonia
and diarrhoea account for the highest
child deaths.

Mothers dying in childbirth: Each
year more than half a million women
- roughly one woman every minute -
die as a result of pregnancy complica-
tions and childbirth. Some 99% of all
maternal deaths occur in developing
countries. One out of 16 sub-Saharan
African women dies as a result of preg-
nancy or childbirth, compared to one
out of 4.000 women in industrialised
countries. Motherless newborns are
between 3 and 10 times more likely
to die than newborns whose mothers
survive. Access to basic health care
services, including skilled attendants
at all births and emergency care for
women who develop complications
could save many of women’s lives.
Teenage pregnancies: 14 million chil-
dren worldwide are born to under-19s
annually. Complications during preg-

“Mankind owes
to the child the best it
has to give.”

United Nations Declaration
of the Rights of the Child. 1959.

nancy and delivery are the leading
causes of death for girls aged 15 to 19 in
developing countries.

HIV/AIDS: In 2009, an estimated 2.5
million children under age 15, and 5
million young people aged 15-24 were
living with HIV. UNAIDS estimates
that every day 1.200 children world-
wide become infected with HIV, the
vast majority of which newborns in-
fected through mother-to-child trans-
mission. Sub-Saharan Africa is home
to nearly 90% of all children living
with HIV. The estimated number of
children who have lost one or both
parents due to AIDS in Sub-Saharan
Africa in 2007 reached 14.1 million.
Globally, the estimated number is
17.5 million.

Food: There are an estimated 127
million underweight children in the
developing world today, which trans-
lates into 22 % of children in develop-
ing countries; 9% of the children in
the developing world are severely un-
derweight.

Poverty: 1.7 billion out of the com-
bined population of 5.5 billion of 109
countries which have been analysed
by UNDP in 2010 live in multidimen-
sional poverty. This kind of poverty
is assessed using the UNDP Multidi-
mensional Poverty Index (MPI) which
examines factors such as access to
clean water or health services, provid-
ing a better understanding of poverty
than dealing with income alone. The
number of 1.7 billion living in mul-
tidimensional poverty compares to
1.3 billion people estimated to live on
$1.25 a day.

e Child labour: An estimated 150 mil-



lion children aged 5-14 are engaged
in child labour. Millions of children
work under hazardous conditions
(e.g. in mines, with chemicals and
pesticides in agriculture or with dan-
gerous machinery). The International
Labour Organization (ILO) estimates
that more than two thirds of all child
labour are to be found in the agricul-
tural sector. It has found that children
in rural areas - girls in particular - be-
gin agricultural labour as young as 5-7
years old.

Street children: There are an estimat-
ed 100 million to 150 million street
children in the world; this number is
growing.

Education: The number of primary-
school-age children not attending
school fell from 115 million in 2002 to
101 million in 2007. In 2010, 68 million
children of primary school age did not
attend school, 53% were girls.

Social services and political priori-
ties: On average, developing countries
spend more on defence than on either
basic education or basic health care;
industrialised countries spend about
10 times more on defence than on in-
ternational development aid.

Armed conflict: Over the last decade
more than 2 million children have
died in armed conflict, 6 million chil-
dren have been seriously injured or
permanently disabled. 1 million chil-
dren have been orphaned or separat-
ed from their families. An estimated
300.000 are directly involved in con-
flict as child soldiers.

Child refugees and displaced chil-
dren: There are 27.1 million persons
worldwide who have been inter-
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nally displaced by armed conflicts.
Out of these at least 13.5 million are
children.

Children with disabilities: Around
650 million people worldwide live
with a disability. According to the
World Health Organization (WHO)
around 10% of the world’s children
and young people (some 200 million)
have sensory, intellectual or mental
health impairments, around 80% of
them living in developing countries.
20% of the world’s poorest people
and 30% of street youths live with a
disability; 90% of children with dis-
abilities in developing countries do
not attend school.

Violence: It is impossible to meas-
ure the true magnitude of violence
against children as an enormous part
of all cases occurs in secret. However,
between 500 million and 1.5 billion
children are estimated by UNICEF to
experience violence annually, 2 out
of 3 children are subject to physical
punishment. Most violence against
children is carried out by people
children know and should be able
to trust, such as family members,
caregivers, teachers, etc. Groups of
children being particularly vulner-
able to violence include children
with disabilities, children belonging
to minority groups, children living
on the streets, children in conflict
with the law, refugee children, dis-
placed and migrating children. Boys
tend to be at greater risk of physical
violence, while girls are at greater
risk of neglect and sexual violence
and exploitation. UNICEF estimates
that 70 million girls and women aged
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15-49 in 28 countries in Africa, plus
Yemen have undergone female geni-
tal mautilation/cutting (FGM/C).
The prevalence of FGM/C has de-
clined slowly but steadily during the
past decades.

e Child trafficking: Due to the clandes-
tine nature of the crime the estimated
numbers of victims of child traffick-
ing vary. Sexual exploitation is by far
the most commonly identified form
of human trafficking (79%), followed
by forced labour (18%). Trafficking
in human beings is one of the fast-
est growing transnational crimes - it
is estimated that some $32 billion per
year profit is made by criminals ex-
ploiting trafficked victims for sexual
and economic exploitation.

e Suicide: Suicide is one of the 3 lead-
ing causes of mortality among people
aged 15-35. Globally, an estimated
71.000 adolescents commit suicide an-
nually, while up to 40 times as many
make suicide attempts.

(Sources: United Nations Children’s Fund

(UNICEF), www.unicef.org; UNICEF

Childinfo - Monitoring the Situation

of Children and Women, http://www.

childinfo.org; United Nations Develop-
ment Programme (UNDP), www.undp.
org; United Nations Office of the Special

Representative of the Secretary-General

for Children and Armed Conflict, www.

un.org/children/conflict.)

3. CHRONOLOGY

1924 Declaration on the Rights of the Child
(Eglantyne Jebb/League of Nations)

1959

1989

1990

1990

1990

1993

1996

1996

1998

1999

UN Declaration on the Rights of the
Child

UN Convention on the Rights of the
Child (adoption: 20 November 1989;
entry into force: 2 September 1990;
ratifications by January 2012: 193)
Appointment of the Special Rappor-
teur on the Sale of Children, Child
Prostitution and Child Pornography
by the UN Commission on Human
Rights

World Summit for Children in New
York (29-30 September); adoption of
the World Declaration and Plan of
Action for the Survival, Protection
and Development of Children
African Charter on the Rights and
Welfare of the Child (entry into
force: 29 November 1999)

Vienna World Conference on Hu-
man Rights, great emphasis on the
rights of children in its Vienna Dec-
laration and Programme of Action
Graca Machel, independent expert
appointed by the UN Secretary-
General, submits her groundbreak-
ing study “Impact of Armed Conflict
on Children” to the UN General As-
sembly, leading to the establishment
of the mandate of the Special Rep-
resentative of the Secretary-General
for Children and Armed Conflict
World Congress against Commercial
Sexual Exploitation of Children in
Stockholm (2001: Yokohama follow-
up)

Six international NGOs form the
Coalition to Stop the Use of Child
Soldiers in order to lobby for a ban
on the use of children in war and
armed conflict

The Human Security Network de-



1999

2000

2002

velops out of a group of like-minded
countries, with a strong emphasis
on the situation of children affected
by armed conflict

Convention No. 182 on the Worst
Forms of Child Labour, adopted by
the International Labour Organi-
zation (ILO) (entry into force: 19
November 2000; ratifications by
January 2012: 174)

Adoption of two Optional Protocols
to the Convention on the Rights of
the Child: OP on the Involvement of
Children in Armed Conflict (entry
into force: 12 February 2002; ratifi-
cations by January 2012:143) and
OP on the Sale of Children, Child
Prostitution and Child Pornography
(entry into force: 18 January 2002;
ratifications by January 2012: 152)
Children’s Forum (5-7 May) and
UN General Assembly Special Ses-
sion on Children in New York (8-10
May); adoption of the Children’s
Forum Document and Declaration
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and Plan of Action (“A World Fit for
Children”)

Adoption of UN Security Council
Resolution 1612, providing for a
monitoring and reporting mecha-
nism on children and armed conflict
Adoption of the UN Convention on
the Rights of Persons with Disabili-
ties; Art. 7: Children with Disabili-
ties (entry into force: 3 May 2008;
ratifications by January 2012: 109)

2007 Adoption of the Council of Europe Con-
vention on the Protection of Children
against Sexual Exploitation and Sexual
Abuse (entry into force: 1 July 2010;
ratifications by January 2012: 17)

2010 Launch of the UN “Zero-Under-18”
Campaign to achieve universal rati-
fication of the Optional Protocol to
the CRC on the Involvement of Chil-
dren in Armed Conflict

2011 Adoption of the Optional Protocol to
the Convention on the Rights of the
Child on a Communications Proce-
dure
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SELECTED ACTIVITIES

ACTIVITY I: é;l rights of the child and realising that human

CHILDREN’S NEEDS AND RIGHTS rights principles apply to all human beings.
Target group: Children and youth

Part I: Introduction Group size: 10-20

When you talk about (human) rights you Time: 60 to 120 minutes

should clearly distinguish rights and needs. Preparation: Room/class arrangement, copies
of the Convention on the Rights of the Child

Part II: General Information (simplified text)

Type of activity: Depicting and discussing Material: Paper or cards, tape or pins, wall or

children’s needs and rights related to them pin board

Aims and objectives: Understanding the Skills involved: Analytical and creative skills



296

HUMAN RIGHTS OF THE CHILD

Part III: Specific Information

The participants work in pairs or small groups.

Each pair or group creates ten cards that illus-

trate things children need for life. Advise the

participants to think of material objects (e.g.

water, food, clothes), abstract ideas (e.g. love,

peace) and persons (e.g. parents, friends).

Each pair/group pins its cards to the wall or

pin board and explains why the things de-

scribed are important. Group double/multiple
entries. When all groups are finished label the
pin board “NEEDS”.

In the next step discuss the following ques-

tions with regard to your own country or re-

gion:

e  Which basic needs have been selected? Did
participants think of material objects, of
emotions and relationships or of things oth-
er people should do or refrain from doing?

e Who is responsible to satisfy these needs?
Which needs can we meet ourselves, for
which needs do we depend on other per-
sons?

e Are all these needs satisfied for all of us?
Does someone know children personally
whose needs are not (fully) met? Does
someone know groups who do not have
(sufficient) access to one or more of these
things? Who is responsible for change?

In the third step look at the world: Which

of the needs depicted are basic for children

all around the world? Remove cards that the
participants do not consider as universal, add
items that might not have been named before.

The result should primarily illustrate partici-

pants’ understanding. It’s not necessary at

this stage to refer to internationally acknowl-
edged standards.

Analysis of the related rights:

Take the step from needs to rights together with

the participants: Shortly explain the UN human

rights system and then hand out the Articles
of the Convention on the Rights of the Child

(simplified text, each article on a sheet/slip of

paper). Ask the participants to complete the
picture on the pin board by adding the rights to
the needs they refer to. Very probably there will
be no matches for some needs and rights. Dis-
cuss the matches and the differences with the
participants and ask for examples where and
how children’s rights are violated. Inform the
participants how and by which mechanisms/
institutions/organisations children’s rights are
protected in your country or region.
Suggestions for variation:

Creating the cards can be done by drawing or
painting, cutting pictures from old magazines
or - most simply - writing.

Part IV: Follow-up

Further areas of exploration: possible action
to protect children and prevent violations of
the rights of the child.

(Source: Gerald Kador Folkvord. 2004. Ideen
fiir den Unterricht. In: Teaching Human Rights
18/2004.)

ACTIVITY II: E)Dl
ROUND TABLE ON ACTION TO
REDUCE CHILD LABOUR

Part I: Introduction

In many parts of the world children have to
work to earn their living or to contribute to
their families’ budgets. Any action to ban
child labour may have positive and unwanted
effects because of the complexity of social and
economic dependencies.

Part II: General Information

Type of activity: Role-play on child labour
Aims and objectives: Raising understand-
ing for the various interests and motives in-
volved in child labour and its consequences
for the development of strategies and possible
alternatives; this role play should have been
preceded by some earlier discussion on child



labour issues to familiarise participants with
the background.

Target group: Young adults and adults

Group size: 15 - 20 participants

Time: Up to 120 minutes (depending on the
scope of the “Action Plan”)

Preparation: Room/class arrangement, cards
with names and roles of participants; for
background information on the various roles
and positions use recent newspaper clippings,
UNICEF/ILO/NGO reports on child labour,
etc.

Material: Paper, flip chart etc. for documenta-
tion

Skills involved: Communication and analyti-
cal skills

Part III: Specific Information

Introduction to the topic:

Announce that the child labour problem in
country X has received growing criticism
from local child rights organisations and the
ILO internationally; the government has de-
cided to convene a round table to discuss
measures against child labour; participants
represent various actors involved (teams pos-
sible), mainly (not all have to be included)
working children, children at school, parents,
teachers, employers’ organisation, trade un-
ion, government officials, child rights NGO,
UNICEF/ILO. The ultimate goal of the discus-
sion should be a basic strategy for a follow-
up process (alternatively: the elaboration of
an Action Plan).

Performance of the role-play:

Select round table participants, give them
up to 20 minutes to develop a position/strat-
egy for discussion (alternatively, give them
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reading material in advance); UNICEF/ILO
or NGO representative may act as chairper-
son of the meeting and introduce the par-
ticipants and their respective “functions”.
The discussion may start with a brief report
of the current situation of children, e.g.
“children working in garment factory” or
concerned parents complaining about the
treatment of children. Participants should
present their principal position in a chaired
discussion. As a result, a strategy should be
elaborated or an action plan developed in
separate study groups.

Feedback, methodological hints:

Ask the participants about their feelings,
thoughts and reactions during the game; re-
flect particularly on the role “children” have
played in the discussion.

Part IV: Follow-up

Related rights/further areas of exploration:
Article 3 (best interests of the child), Article 6
(survival and development), Article 32 (eco-
nomic exploitation), Article 24 (health), Arti-
cles 26 and 27 (social security, adequate living
standard), Articles 28 and 29 (education), Ar-
ticle 31 (leisure and play) of the Convention
on the Rights of the Child; ILO Convention on
the Worst Forms of Child Labour. Discuss the
work of ILO (the IPEC initiative). Watch out
for children working instead of or in addition
to going to school in your local community.
Other suggested topics for Round Tables: ban
on corporal punishment at home/in schools;
responsibility of child soldiers for their crimes
committed and ways of rehabilitation; child
prostitution and trafficking.
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ADDITIONAL INFORMATION

Asylkoordination Austria - Connecting
People Project: www.asyl.at

Child Rights Information Network (CRIN):
WWW.Crin.org

Children are Unbeatable! Alliance:
www.childrenareunbeatable.org.uk/

Childwatch International Research Net-
work: www.childwatch.uio.no

Coalition to Stop the Use of Child Soldiers:
www.child-soldiers.org/home

Defence for Children:
www.defenceforchildren.org/

End Child Prostitution, Child Pornography
and Trafficking of Children for Sexual Pur-
poses (ECPAT): www.ecpat.net

European Network of Ombudspersons for
Children (ENOC): http://crin.org/enoc/

Global Initiative to End All Corporal Punish-
ment of Children:
www.endcorporalpunishment.org

Global March against Child Labour:
www.globalmarch.org

International Labour Organization (ILO):
www.ilo.org

International Programme on the Elimina-
tion of Child Labour (IPEC):
www.ilo.org/public/english/standards/ipec



NGO Group for the Convention on the Rights
of the Child: www.crin.org/NGOGroupforCRC

Office of the United Nations High Commis-
sioner for Human Rights (OHCHR):
www.ohchr.org

Save the Children Alliance: www.savethechil
dren.net/alliance/index.html

SOS Children’s Villages International:
www.sos-childrensvillages.org

Terre des Hommes - International Federa-
tion for Children, their Rights and Equitable
Development: www.terredeshommes.org

United Nations Children’s Fund (UNICEF):
www.unicef.org/

UNICEF Innocenti Research Centre:
www.unicef-irc.org

UNICEF Statistical Database:
www.childinfo.org

United Nations Committee on the Rights of
the Child: www.ohchr.org/english/bodies/
cre

United Nations Educational, Scientific and
Cultural Organization (UNESCO):
WWW.UNesco.org

UNESCO - Education for All (EFA):
www.unesco.org/education/efa/ed_for_all/

United Nations High Commissioner for Ref-
ugees: www.unhcr.org
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United Nations Human Rights Council:
www?2.ohchr.org/english/bodies/hrcouncil/

United Nations Office of the Special Repre-
sentative of the Secretary-General for Chil-
dren and Armed Conflict: www.un.org/
children/conflict/english/home6.html

United Nations Secretary-General’s Study
on Violence against Children: www.unvio-
lencestudy.org/

United Nations Special Rapporteur on the
Sale of Children, Child Prostitution and
Child Pornography: www2.ohchr.org/eng
lish/issues/children/rapporteur/index.htm

United Nations Special Session on Children:
www.unicef.org/specialsession/index.html

United Nations “Zero-Under-18” Campaign:
http://zerounder18.org/

Watchlist on Children and Armed Conflict:
www.watchlist.org

World Bank - Children and Youth:
www.worldbank.org/childrenandyouth

World Congress against Commercial Sexual
Exploitation of Children:
www.csecworldcongress.org

World Health Organization (WHO):
www.who.int
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HUMAN RIGHTS IN
ARMED CONFLICT

INTERNATIONAL HUMANITARIAN LAW:
EVEN WARS HAVE LIMITS

»[...] the following acts are and shall remain prohibited at any time and
in any place whatsoever [...]: violence to life and person, in particular
murder of all kinds, mutilation, cruel treatment and torture; taking of
hostages; outrages upon personal dignity, in particular, humiliating and
degrading treatment; the passing of sentences and the carrying out of ex-
ecutions without previous judgment pronounced by a regularly constituted
court, affording all the judicial guarantees which are recognized as indis-
pensable by civilized peoples; The wounded, sick and shipwrecked shall
be collected and cared for. |[...]«

Article 3 (1) and (2), common to the four Geneva Conventions. 1949.
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ILLUSTRATION STORY

“T was 19 when I went to Viet Nam. I was a
rifleman specialist fourth class. I was trained
to kill, but the reality of killing someone is dif-
ferent from training and pulling the trigger.

I didn’t know that I was going to do that. I
knew the women and children were there, but
for me to say that I was going to kill them, I
didn’t know I was going to do that until it
happened. I didn’t know [ was going to kill
anyone. I didn’t want to kill anyone. [ wasn’t
raised up to kill.

She was running with her back from a tree
line, but she was carrying something. I didn’t
know if it was a weapon or what. I knew it
was a woman, and I didn’t want to shoot a
woman, but I was given an order to shoot. So
I'm thinking that she had a weapon running,
so I shot. When I turned her over, it was a
baby. I shot her about four times, and the bul-
lets just went through and shot the baby too.
And I turned her over and saw the baby’s face
was half gone. I just blanked. The training
came to me, the programming to kill, and I
just started killing.

Varnado Simpson, American Viet Nam War
veteran recounting events that occurred in
1968.

(Source: Adapted from: Donovan, David. 2001.
Once a Warrior King: Memories of an Officer

in Viet Nam.)

(A

Discussion questions @ @ )

1. Why did this soldier decide to shoot even
though he knew that women and children
were not legitimate targets?

2. Why do you think women and children
are protected persons during an armed
conflict?

3. Do you think that obedience matters in
fighting a war? Should soldiers always fol-
low orders?

4. Who do you think determines what is law-
ful and unlawful behaviour in war?

5. How important is it for soldiers to learn
what is unlawful? What is the purpose of
having rules?

6. How can tragedies such as the one de-
scribed above be prevented?

NEED TO KNOW O

1. EVEN WARS HAVE LIMITS

Few situations threaten human security more
dramatically than that of war. In the extreme
circumstances of armed conflict, governments
find themselves having to make difficult choic-
es between the needs of society and those of

the individual. Human rights never cease to
be relevant but the outbreak of systematic and
organised violence, which are the true char-
acteristics of an armed conflict, constitutes an
affront to the very principles underlying these
rights. As such, situations of armed conflict re-
quire a complementary but separate set of rules



based on a very simple idea which is that even

wars have limits. These rules are commonly

referred to as International Humanitarian

Law (IHL) or the Laws of Armed Conflict. IHL

can be summarised as the principles and rules

which set limitations to the use of violence dur-

ing armed conflicts in order to:

e gspare those people (“civilians”) not direct-
ly involved in hostilities;

e limit the effects of violence (even to “com-
batants”) to the amount necessary for the
purpose of war.

International Humanitarian Law and
Human Security

Many have questioned and many deny
that law can regulate behaviour in the
exceptional, anarchic, and violent reality
of armed conflict. How can one expect that
where the survival of the individual or the
society is at stake, legal considerations will
restrict human behaviour? Though it may
appear surprising at first sight, there are
many compelling reasons for aggressors and
defenders alike to follow the rules of conduct
established by IHL. While the outburst of
violence negates the very idea of security,
it is nonetheless important to understand
that THL contributes to human security by
defending the idea that even wars have
limits. IHL recognises the reality of armed
conflicts and responds to it pragmatically,
with detailed and practical rules aimed at
individuals. This branch of law does not try
to establish whether a state or a rebel group
does or does not have the right to resort
to armed force. Rather, it aims first and
foremost at limiting the suffering that war
can cause. In striving to preserve human
dignity, IHL can also be said to contribute
to an eventual peace by increasing the
possibilities of reconciliation.

HUMAN RIGHTS IN ARMED CONFLICT

“War should always be
waged with a view to peace.”
Hugo de Groot (Grotius).

The Origins of International

Humanitarian Law

Although scholars generally agree that the
birth of modern IHL was in 1864 with the
adoption of the First Geneva Convention, it is
also clear that the rules contained in that Con-
vention were not entirely new. In reality, a large
portion of the First Geneva Convention was
derived from existing international customary
law. In fact, there were rules protecting certain
categories of victims in armed conflicts, and
customs connected with the means and meth-
ods of authorised or prohibited combat during
hostilities as early as 1000 BC.

Up until the mid-19" century, the codes and
customs that had made up IHL were geographi-
cally limited and did not express a universal
consensus. The impetus for the first universal
treaty on Humanitarian Law came, in great part,
from a Swiss businessman named Henry Dun-
ant. Having witnessed the carnage that occurred
at Solferino in 1859, during the battle in which
the French and Austrian forces opposed each
other in northern Italy, Dunant decided to write
a book in which he depicted the horrors of the
battle and tried to suggest and publicise possible
measures for improving the fate of war victims.

The adoption of the 1864 Geneva Convention
for the Amelioration of the Condition of the
Wounded in Armies in the Field resulted in an
international treaty open to universal ratifica-
tion in which states agreed voluntarily to limit
their own power in favour of the individual.
For the first time, armed conflict became regu-
lated by written, general law.
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“When the sun came up on the twenty-fifth June 1859 it disclosed the most
dreadful sights imaginable. Bodies of men and horses covered the
battlefield: corpses were strewn over roads, ditches, ravines,
thickets and fields [...]. The poor wounded men that were being picked up
all day long were ghostly pale and exhausted. Some, who had been the most
badly hurt, had a stupefied look as though they could not grasp what was
said to them [...]. Others were anxious and excited by nervous strain and
shaken by spasmodic trembling. Some, who had gaping wounds already
beginning to show infection, were almost crazed with suffering.

They begged to be put out of their misery, and writhed with faces distorted
in the grip of their death struggle.”

Henry Dunant. A Memory of Solferino. 1862.

International Humanitarian

Law as International Law

The rules and principles of IHL are universally
recognised legal rules, not just moral or philo-
sophical precepts or social custom. The corol-
lary of the legal nature of these rules is, of
course, the existence of a detailed regime of
rights and obligations imposed upon the dif-
ferent parties to an armed conflict. Individuals
who do not respect the rules of IHL will be
brought to justice.

International humanitarian law must be un-
derstood and analysed as a distinct part of a
more comprehensive framework: the rules and
principles regulating coordination and cooper-
ation between the members of the internation-
al community, i.e. Public International Law.
International Humanitarian _E‘D',_P
Law and Human Rights

In striving to limit the suffering and the dam-
age caused by armed conflict, IHL may be said
to protect the “hard core” of human rights in

times of conflict. This includes the right to
life, the prohibition of slavery, the prohibition
of torture and inhuman treatment, and the
prohibition of any retroactive application of
the law. Unlike other rights (such as freedom
of speech, of movement and of association),
which may be derogated in times of national
emergencies, the core protection afforded by
IHL can never be suspended. Since IHL ap-
plies precisely to the exceptional situations
that constitute armed conflicts, the content of
the “hard core” of human rights tends to con-
verge with the fundamental and legal guar-
antees provided by humanitarian law. While
IHL, as the ‘lex specialis’ regulates situations
of armed conflict, whereas human rights are
made for peacetime, international human
rights law continues to apply during armed
conflicts, and IHL and human rights law com-
plement each other in protecting the life and
dignity of those caught in armed conflict.



Here are some of the ways in which IHL
protects fundamental human rights in
armed conflicts:

the protection accorded to victims of
war must be without any discrimina-
tion;

a great deal of humanitarian law is
devoted to the protection of life, es-
pecially the life of civilians and people
not involved in the conflict; IHL also
restricts the imposition of the death
penalty;

IHL goes beyond the traditional civil
right to life by protecting the means
necessary for life, a right that might
be categorised as ‘economic and social’
under human rights law;

IHL absolutely prohibits torture and
inhuman treatment;

IHL

- prohibition of

hostage-taking
- respect for judicial

guarantees

- care for the sick and
wounded; humane
treatment of persons

not (or no longer)
taking part in the

hostilities;

- rules governing
the conduct of

hostilities

- right to life
- prohibition of
torture and cruel,
humiliating or
degrading treatment
- prohibition of
discrimination
(founded on ethnicity,
color, sex or religion)
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IHL specifically prohibits slavery:
prisoners of war are not to be seen as
the property of those who captured
them;

judicial guarantees are codified in
the Geneva Conventions and the Ad-
ditional Protocols;

the protection of children and fam-
ily life is clearly emphasised in ITHL:
examples include rules on the condi-
tions of internment of children and
rules against separating family mem-
bers;

the respect for religion is taken into
account in the rules concerning pris-
oners of war as well as in customs of
burial.

- prohibition of
slavery
- prohibition of
retroactive application
of penal provisions
- right to recognition
as a person before the
law
- right to freedom of
conscience and religion
- prohibition of impris-
onment for inability to
fulfil a contractual
obligation

IN ALL CIRCUMSTANCES. ..
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When Does International _65!_'9
Humanitarian Law Apply?

IHL is applicable in international armed con-
flicts and in non-international armed conflicts,
as well as in situations of occupation. The
notion of “armed conflict” has, since 1949, re-
placed the traditional notion of “war”.
International armed conflicts are those in
which two or more states are engaged in hos-
tilities and those in which people have risen
in opposition to a colonial power, foreign oc-
cupation or racist crimes, commonly referred
to as wars of national liberation. Above and
beyond the applicable regime of human rights
law, these situations are subject to a broad
range of THL rules, including those set forth in
the four Geneva Conventions and Additional
Protocol I.

A more limited set of rules is applicable in in-
ternal armed conflicts. They are contained in
particular in Article 3 common to the four Ge-
neva Conventions and in Additional Protocol
II. Article 3 represents the minimum standard
of humanity and is relevant in every situation

Distinction
“The victims of today’s conflicts
are not merely anonymous, but
literally countless [...].
The awful truth is that civilians
today are not just ‘caught in the
crossfire’. They are not accidental
casualties or ‘collateral damage’
as the current euphemism has it.
All too often,
they are deliberately targeted.”

Kofi Annan, Secretary-General of the
United Nations. 1999.

of armed conflict. Additionally, a number of
rules originally designed to apply to interna-
tional conflicts also apply, as customary rules,
during non-international conflicts. In situa-
tions of violence not amounting in intensity to
an armed conflict, IHL does not apply. In such
cases, the provisions of human rights law and
the relevant domestic legislation govern the
fate of those engaged in the acts of violence.

2. DEFINITION AND DESCRIPTION
OF THE RIGHTS PROTECTED

@) |
What Are the Basic Rules OP

of International Humanitarian Law
in Armed Conflict?

1. Persons hors de combat and those
who do not take a direct part in hos-
tilities are entitled to respect for their
lives and their moral and physical in-
tegrity. They shall in all circumstances
be protected and treated humanely
without any adverse distinction.

2. Tt is forbidden to Kill or injure an en-
emy who surrenders or who is hors de
combat.

3. The wounded and the sick shall be col-
lected and cared for by the party to the
conflict which has them in its power.
Protection also covers medical person-
nel, establishments, transports and
equipment. The emblem of the Red
Cross, the Red Crescent and the Red
Crystal is the sign of such protection
and must be respected.

4. Captured combatants and civilians
under the authority of an adverse par-
ty are entitled to respect for their lives,
dignity, personal rights and convic-
tions. They shall be protected against



all acts of violence and reprisals. They
shall have the right to correspond with
their families and to receive relief.

5. Everyone shall be entitled to benefit
from fundamental judicial guarantees.
No one shall be held responsible for
an act he has not committed. No one
shall be subjected to physical or men-
tal torture, corporal punishment or
cruel or degrading treatment.

6. Parties to a conflict and members of
their armed forces do not have an un-
limited choice of methods and means
of warfare. It is prohibited to employ
weapons or methods of warfare of a
nature to cause unnecessary losses or
excessive suffering.

7. Parties to a conflict shall at all times
distinguish between the civilian popu-
lation and combatants in order to spare
civilian population and property. Neither
the civilian population as such nor civil-
ian persons shall be the object of attack.
Attacks shall be directed solely against
military objectives.

(Note: These rules, drawn up by the ICRC,
summarise the essence of IHL. They do
not have the authority of a legal instru-
ment and in no way seek to replace the
treaties in force. They were drafted with
a view to facilitating the promotion of
IHL.)

What Does International _@"_P
Humanitarian Law Protect and How?
International humanitarian law protects in-
dividuals who are not or are no longer tak-
ing part in the fighting, such as civilians, the
wounded, the sick, and prisoners of war, the
shipwrecked, and medical and religious staff.
Protection is guaranteed by obliging the par-
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ties to the conflict to provide them with mate-
rial assistance and to treat them humanely at
all times and without adverse distinction.
Certain places and objects, such as hospi-
tals and ambulances, are also protected and
must not be attacked. IHL defines a number
of clearly recognised emblems and signs - in
particular the Red Cross, Red Crescent and
the Red Crystal emblems - which can be
used to identify protected people and places.
Historic monuments, works of art or places
of worship are also protected. The use of
such objects in support of the military effort
is strictly prohibited. Moreover, the environ-
ment is also a concern of IHL which prohib-
its methods and means of warfare that are
intended, or may be expected, to cause wide-
spread, long-term and severe damage to the
natural environment.

A distinction must be made between com-
batants and civilians in the conduct of hos-
tilities, but also between civilian objects and
military objectives. This means that not only
civilians as such are protected, but also the
goods needed for their survival or subsistence
(foodstuffs, livestock, drinking water supplies,
etc.).

IHL protects from unnecessary suffering by
prohibiting the use of weapons whose effect
would be excessive in relation to the mili-
tary advantage anticipated, such as explod-
ing bullets whose aim is to cause untreatable
wounds. The principles of humanity, military
necessity and proportionality are key in en-
suring the goals of protecting civilians against
incidental or collateral effects and combatants
from unnecessary suffering. Military necessity
is defined as those actions that are necessary
to overpower the opponent, and the law has
been drafted so as to take this fully into ac-
count. The result is that a certain amount of
humanitarian law may not seem to be very
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“humanitarian” to a human rights lawyer, but
it does have the advantage of being precise
and realistic.

Who Must Respect @E
International Humanitarian Law?

Only states may become party to international
treaties, and thus to the Geneva Conventions
of 1949 and their two Additional Protocols of
1977. However, all parties to an armed conflict
- whether armed forces of states or dissident
forces - are bound by international humani-
tarian law. Today, all of the world’s states are
party to the four Geneva Conventions of 1949,
which clearly demonstrates their universality.
Currently, 170 states are parties to Additional
Protocol T which relates to the protection of
victims of international armed conflict, where-
as Additional Protocol II, relating to the pro-
tection of victims of non-international armed
conflict, has 165 state parties

Humanity
“By preserving a sphere of
humanity in the
very heart of armed conflict,
international humanitarian law
keeps open the path
towards reconciliation and
contributes not only to restoring
peace among the belligerents
but also to fostering harmony
among peoples.”

Inter-Parliamentary Union.
1993.

3. INTERCULTURAL

PERSPECTIVES
AND CONTROVERSIAL ISSUES

The Importance of Cultural Awareness
Man’s efforts to limit the brutality of war are
universal. Many cultures throughout history
have sought to restrain the use of violence
in order to reduce unnecessary suffering and
limit destruction. Even though the initial Ge-
neva or Hague Conventions were not univer-
sal at inception, since they were drafted and
adopted by lawyers and diplomats belonging
to the European Christian culture, the un-
derlying values are universal. This universal
dimension of IHL should never be underes-
timated or forgotten: Very often the respect
and implementation of the rules will in fact
depend on the establishment of a clear cor-
respondence between the treaties applicable
and local traditions or customs.

Conflicting Views

regarding the Applicability of IHL

While the principles of IHL have obtained quasi-
universal approval, problems of implementation
may arise due to competing ideas of the point
at which manifestations of violence become an
armed conflict. The qualification of a conflict as
armed is of primary importance as it is the ba-
sic requirement for IHL to be applicable. When
states face acts of violence on their territory, they
often prefer to deal with these occurrences in-
ternally. This even happens when another state
is indirectly involved in the troubles. Accepting
that a situation of armed conflict is taking place
means accepting that those responsible for car-
rying out the violence may be worthy of protec-
tion under the rules of IHL, above and beyond
the basic protection afforded by human rights
law. Not surprisingly, governmental authorities
tend to characterise these perpetrators as crimi-
nals, bandits or terrorists, rather than combat-
ants, therefore avoiding the rules of IHL.



HUMAN RIGHTS IN ARMED CONFLICT

“We can learn how easily a person, regardless of nationality, can be
trapped by the psychology of brutality when involved in war. Such brutality
is often caused by hatred of others, as is clearly illustrated in acts of racism.

The most fundamental problem we must address when dealing with any
war crime is the profound fear of death that soldiers experience. In order to
overcome fear during war, people tend to rely upon violence, which in turn

degrades their morals and manifests itself as an outbreak of brutality.”

Yuki Tanaka, Japanese scholar.

One of the ways in which IHL makes itself ac-
ceptable to states in such situations is by guaran-
teeing that the applicability of the rules will not
confer any legitimacy on the groups involved in
the hostilities. The realistic and pragmatic ap-
proach of THL is used to protect the victims of
conflict, regardless of sides. It is important to
note that IHL is a balance between conflicting
concepts: military necessity on the one hand
and humanitarian concerns on the other.

4. IMPLEMENTATION
AND MONITORING

Given the difficulty of enforcing law in armed
conflict, the state representatives who draft-
ed the treaties of IHL had to devise specific
implementation mechanisms and adapt the
general mechanisms of international law to
the specific needs of victims of armed con-
flict. Unfortunately, the general and the spe-
cific mechanisms combined cannot guarantee
even a minimum of respect for individuals in
armed conflicts. This can only be achieved if
training and education make everyone aware
that in armed conflicts the enemy is still a hu-
man being who deserves respect.

Broadly speaking, there are three types of

strategies employed by International Humani-

tarian Law to ensure its implementation:

e Preventive measures;

e Measures to ensure compliance during
armed conflicts;

e Repressive measures.

Preventive Measures

States parties to the Geneva Conventions - that
means almost every state in the world - have
an obligation to spread knowledge of inter-
national humanitarian law as widely as pos-
sible. It is not enough that the armed forces of
a state are taught IHL: civil society and youth
also need to be made aware of the humanitar-
ian perspective on armed conflict. The imme-
diate focus of IHL is protecting life and human
dignity in times of war; however, by exten-
sion, it is also about protecting such values
in all of our experiences. As such, alongside
human rights education, IHL has a unique
contribution to make to citizenship education
at the local, national and international levels.
Education and training must start in times of
peace, in order to inculcate a true humanitar-
ian reflex.
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Measures for Monitoring Compliance

The International Committee of the Red Cross
(ICRC) plays a major role in reminding states
that they have undertaken to make the human-
itarian provisions known and that they must
take all the necessary steps to ensure that the
law is effectively applied and fully respected.

Repressive Measures

International humanitarian law obligates
states to suppress all its violations. Certain
grave human rights violations, called war
crimes, are criminalised by IHL. Indeed, there
is a requirement that states enact domestic
legislation to punish war crimes, to search for

GOOD TO KNOW

The International Red Cross and Red Cres-
cent Movement is composed of the Interna-
tional Committee of the Red Cross (ICRC), the
National Red Cross and Red Crescent Societies
of 186 countries, and the International Fed-
eration of Red Cross and Red Crescent Socie-
ties. The National Societies act as auxiliaries
to the public authorities of their own coun-
tries in the humanitarian field and provide a
range of services including disaster relief and
health and social programs. The Federation is
the organisation that promotes cooperation
between national Societies and strengthens
their capacity.

As guardian and promoter of IHL, the ICRC
plays the lead role in seeking to preserve a
measure of humanity in the midst of armed
conflict.

people who have allegedly committed such
crimes, and to bring them before their own
courts or to extradite them to another state
for prosecution. These repressive measures
may also serve as a deterrent and prevent hu-
man rights violations from reoccurring.

The International Criminal Court (ICC) is
competent to try individuals for war crimes,
crimes against humanity, and genocide. Unlike
the ad hoc Tribunals created for the conflicts in
Yugoslavia and Rwanda, the ICC has universal
jurisdiction. Cases regarding Uganda, the Dem-
ocratic Republic of Congo, the Central-African
Republic, Kenya, Darfur/Sudan and Libya are
presently pending before the court.

=

Protection of Civilians

Humanitarian law is founded on the principle
of immunity of the civilian population. Peo-
ple not taking part in the hostilities may un-
der no circumstances be attacked; they must
be spared and protected. In today’s conflicts,
however, civilians often endure horrific vio-
lence, sometimes as direct targets. Massacres,
hostage-taking, sexual violence, harassment,
expulsion, forced transfer and looting, and the
deliberate denial of access to water, food and
health care, are some of the practices which
spread terror and suffering among civilians.

The ICRC maintains a constant presence in
areas where civilians are particularly at risk.

1.GOOD PRACTICES



Special attention is given to women and chil-
dren since IHL affords them specific protec-
tion.

Women experience armed conflict in a multi-
tude of ways - from taking an active part as
combatants to being targeted as members of
the civilian population or because they are
women. Women’s experience of war is multi-
faceted - it means separation, the loss of family
members and livelihood, and an increased risk
of sexual violence, wounding, deprivation and
death. Responding to this reality involves:

e Teaching arms bearers about women’s
rights;

e Providing assistance for gynaecological
and reproductive health care to medical
facilities and health posts serving victims
of hostilities;

e Reminding detaining authorities that fe-
male detainees must be put under the im-
mediate supervision of women and that
their sleeping quarters and sanitary fa-
cilities must be adequately separated from
those of men;

e Working at restoring contact between fam-
ily members that have been separated as a
result of armed conflict;
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e Providing support to the families of those
who have gone missing.
@& Human Rights of Women

Children are all too often first-hand witnesses
of atrocities committed against their parents or
other family members. They are killed, muti-
lated, imprisoned or otherwise separated from
their families. Cut off from the environment
familiar to them, even those who manage to
escape lack any certainty as to their own future
and that of their loved ones. They are often
forced to flee, abandoned to their own devices
and rejected without an identity. In addition,
children living with their families or left to
themselves in conflict zones are potential can-
didates for recruitment as soldiers. Deprived
of a family, these child recruits find it almost
impossible to imagine life without war. Joining
an armed group is a way of ensuring one’s own
survival. Responding to this reality involves:
e Promoting respect for the rights of children
amongst arms bearers;
* Banning the recruitment and participation
of children in armed conflicts;
e Providing child victims of conflict with ad-
equate medical, psychological and social
assistance;

“The disintegration of families in times of war leaves women and
girls especially vulnerable to violence. Nearly 80% of the 53 million
people uprooted by wars today are women and children.

When fathers, husbands, brothers and sons are drawn away to fight,
they leave women, the very young and the elderly to fend for themselves.
Refugee families cite rape or the fear of rape as a key factor in
their decisions to seek refuge.”

UNICEEF. The State of the World’s Children. 1996.
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“There are children who join for so-called voluntary reasons.

But I think one has to be very careful to recognize that there is no
voluntary joining, in the sense that the vast majority of children who
join willingly do so out of necessity or victimization, fear or security.

Unaccompanied children who have no parents to protect them,
people who are fearful that they will die of hunger or who have
inadequate health care may seek military activity.”

Dr. Mike Wessells. 2006.

e Working at restoring family links by pro-
viding protection for unaccompanied chil-
dren and tracing missing persons;

e Monitoring conditions of detention for
children - making sure that they are kept
separate from adults unless they are mem-
bers of the same family - and working to
bring about the release of children.

®& Human Rights of the Child

Protecting Prisoners
One of the consequences of armed conflict
is the taking and holding of prisoners. Being
deprived of their freedom puts people in a
vulnerable position vis-a-vis the detaining au-
thorities and within the prison environment.
This vulnerability is particularly acute in times
of conflict and internal violence, when the ex-
cessive and illegal use of force is commonplace
and structural deficiencies are exacerbated. IHL
includes measures specifically intended to pro-
tect prisoners. Ways to ensure respect for the
life and dignity of prisoners include:

e Ensuring that those in charge of prisons
receive training in the rules and are penal-
ised if they fail to obey these rules;

e Making sure that the authorities provide
adequate funds and means for the pris-
ons;

e Allowing neutral humanitarian organisa-

tions such as the ICRC to visit prisoners
and monitor their treatment;

e Restoring family links where they have
been disrupted;

e Supporting human rights organisations
such as Amnesty International and Hu-
man Rights Watch or local human rights
organisations that make public what they
learn about the abuse of prisoners by their
captors.

Restoring Family Links
In almost all emergencies - armed conflicts,
mass population displacements, and other cri-
sis situations - children become separated from
their parents, families and other responsible
adults. Because their status is seldom immedi-
ately clear, they are referred to as “separated
or unaccompanied children” rather than “or-
phans”. Others, such as the elderly or persons
with disabilities, might also be in a difficult
situation during a conflict. They might remain
behind, be isolated and separated from their
relatives and unable to take care of themselves.
Because of their particular vulnerability, the
ICRC will undertake, when necessary, specific
measures aimed at their protection and family
reunification. Some of these measures involve:
e Forwarding family news through Red Cross
messages, radio broadcasts, the telephone



and the internet, via the International Red
Cross and Red Crescent Movement;
Organising repatriations and family reuni-
fications;

Facilitating family visits to detained rela-
tives or across front lines;

Issuing ICRC travel documents for those
who, owing to a conflict, do not have or
no longer have identity papers, and are
about to be repatriated or resettled in a
third country;

Informing and supporting the families of
missing persons.

A Word about the Emblem

The Geneva Conventions mention three

emblems: the Red Cross, the Red Cres-

cent and the Red Crystal (since 20006).

IHL regulates the use, size, purpose and

placing of the emblem, the people and

property it protects, who can use it, what
respect for the emblem entails and what
the penalties for misuse are:

In times of armed conflict, the emblem may

be used as a protective device only by:

1. The medical services of an armed
force;

2. National Red Cross and Red Crescent
Societies duly recognised and author-
ised by their governments to lend
assistance to the medical services of
armed forces;

3. Civilian hospitals and other medical
facilities recognised as such by the
government;

4. Other voluntary relief agencies subject
to the same conditions as National So-
cieties.

Three types of misuse of the emblem:

1. Imitation: A humanitarian organisa-
tion uses a confusingly similar red
cross to identify itself.
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2. Usurpation: A pharmacist announces
his/her business with a Red Cross flag.

3. Perfidy: The armed forces use an am-
bulance bearing a red cross to carry
weapons.

States must take all measures to prevent

and repress misuse of the emblem. The

most severe cases of misuse are regarded

as war crimes.

Working Principles of

Humanitarian Action

In order to be qualified as humanitarian, an or-
ganisation must abide by certain key principles.
The most important of these working principles
are neutrality and impartiality. Neutrality can
be understood as not taking sides. This princi-
ple allows humanitarian workers to gain and
keep the confidence of everyone involved in
the conflict. Impartiality means that priority
will be given on the basis of needs. Indeed, hu-
manitarian workers make no distinction based
on nationality, ethnicity, religious beliefs, so-
cial class or political opinions. They are guided
solely by the needs of individuals and must
give priority to the most urgent cases.

The Fundamental Principles of the Red

Cross and Red Crescent Movement:

e Humanity - protecting life, health
and ensuring respect for the human
being.

e Impartiality - no discrimination as
to nationality, “race”, religious beliefs,
class or political opinions: guided
solely by needs.

e Neutrality - no side may be taken in
the hostilities.

e Independence - full autonomy from
all types of external authority.
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e Voluntary service - non-profit organ-
isation.

® Unity - there can only be one Red Cross
or Red Crescent Society in any one
country.

e Universality - a worldwide organisa-
tion.

Because of the politically sensitive nature of
the work performed by the ICRC, whether it
involves visiting prisoners or acting as neutral
intermediary between warring parties, and be-
cause it wants to be present, and at least be
tolerated by all sides, confidentiality plays an
important role in the organisation’s work. This
principle along with those of neutrality and
impartiality raises certain ethical dilemmas for
humanitarian workers who cannot denounce
abuses where doing so might endanger the
lives of victims or hinder their ability to access
those who need their assistance.

2. TRENDS

s of human lives

Million

18th century 19th century 20th century

Source: Inter-Parliamentary Union and
International Committee of the Red
Cross. 1999. Respect for International
Humanitarian Law.

Trends in State-Based Armed Conflicts by
Type: 1946-2008

State-based armed conflicts are defined by
the Human Security Report Project (HSRP) as
“conflicts in which at least one of the warring
parties is the government of a state, and that
result in 25 or more reported battle deaths in a
given calendar year”. Following this definition,
state-base conflicts therefore include interstate
conflicts, intrastate or civil conflicts, interna-
tionalised interstate conflicts and extrastate
conflicts. Over the past decades changes in
state-based conflicts have become visible. To-
day, the overwhelming majority of armed con-
flicts are fought within states: While in the late
1940s half of all conflicts where fought within
states, by the early 1990s the number was al-
ready reaching 90%. The deadliest forms of
conflicts have always been conflicts between
states, but they have become very rare. In 2007
the lowest number of wars since 1957 has
been reached. Not only the numbers of actual
wars declined, but also the number of people
killed in those conflicts is lowering. Accoring
to the HSRP there were 20.000 people killed
per year during wars in the 1950s compared
to 4.000 in the new millennium. Since the end
of World War II conduct of war has steadily
become less deadly.

(Source: Human Security Report Project. 2011.
Human Security Report 2009/2010: The Causes
of Peace and the Shrinking Costs of War.)

Trends in Non-State Armed Conflicts by Re-
gion: 2002-2008

According to the Human Security Report
2009/10, non-state armed conflicts can be de-
fined as “conflicts that involve the use of armed
force between two organized groups — neither
of which is the government of a state — which
results in at least 25 battle deaths in a year”.
Within non-state armed conflicts a distinction
into two groups can be made: The first catego-
ry includes conflicts fought between different



rebel groups; the second category comprises
conflicts between ethnic, religious or other
groups. In contrast to state-based armed con-
flicts non-state armed conflicts are shorter in
duration but also a lot less deadly. Although
according to the Report, the number of con-
flicts has decreased by 52 % from 2002 to 2007,
the overall number of conflicts reached an all-
time high in 2008. The only region that has
been completely free from non-state armed
conflicts is Europe, in contrast to sub-Saha-
ran Africa which shows the largest number of
conflicts.

(Source: Human Security Report Project. 2011.
Human Security Report 2009/10: The Causes of
Peace and the Shrinking Costs of War.)

Terrorism

A major issue that has risen from the discus-
sion about terrorism in regard to IHL is how
to respond to the security challenge that ter-
rorism poses, while the rights of the suspects
have to be protected. An example of the diffi-
culties arising when faced with this challenge
is the situation of detainees by the USA regard-
ing armed conlflicts and the “War against Ter-
rorism”. The principles of armed conflict lay
down that a conflict that can be qualified as
armed conflict either has to involve force be-
tween two or more states or a certain level of
violence between a state and an armed group.
The interpretation of this rule diverges from
country to country, especially when faced with
the challenges of terrorism. The USA have a
very strong opinion that the “War against Ter-
rorism” is to be qualified as an armed conflict
which will only end once terrorism is quelled,
and that the rules of warfare apply, as terror-
ism is a global challenge, to the entire world,
including the view that to a certain limit kill-
ings of suspected terrorists are justified.

For the assessment of the situation of detain-
ees held at Guantdnamo Bay, a distinction
between those detainees captured on a bat-
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tlefield and others has to be made. Therefore
it also has to be determined whether there
was an armed conflict at the time of capture.
The USA saw an act of aggression in the ter-
ror attacks from 11 September 2001 entitling
them to self-defence which they applied in a
counter attack on Afghanistan. The USA did
not consider Afghanistan responsible for the
acts of 2001, but Afghanistan gave a safe ha-
ven for terrorist training camps. The conflict
in Afghanistan qualifies, as recongised by a
U.S. District Court, as an international armed
conflict. The question arises whether those
detainees captured on the battlefield in Af-
ghanistan are “prisoners of war” as defined
by IHL. Concerning those people captured
not on a battlefield of an armed conflict but
within the so-called “War on Terror”, THL
does not apply. For the determination of a de-
tainee’s status as “prisoner of war” the prin-
ciples of the Geneva Convention of 1949 are
applicaple. THL, however, differs between
combatants and non-combatants, with the re-
sult of only combatants being able to attain
“prisoner of war” status. Combatants can fight
for the armed forces, whereas non-combatants
can be prosecuted for fighting, as this quali-
fies as a war crime. Article 5 of the Geneva
Convention III states that in case of doubts re-
garding the status of persons having commit-
ted a belligerent act and having fallen into the
hands of the enemy “such persons shall enjoy
the protection of the present Convention until
such time as their status has been determined
by a competent tribunal”. Applying this rule
to the situation at Guandnamo leads to the
presumption that detainees whose status was
not clear when they were captured should be
given the same treatment as prisoners of war.
The decision of an executive or other military
person does not qualifiy as decision by a com-
petent tribunal.

(Sources: ICRC. 2012. Persons detained by the
US in relation to armed conflict and the fight
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against terrorism - the role of the ICRC.; ICRC.
2011. The relevance of IHL in the context of ter-
rorism.; ICRC. 2010. Challenges for IHL - ter-
rorism: overview.)

The Ban on Anti-Personnel Landmines and
Cluster Munitions

Throughout the 1990s, the International Red
Cross and Red Crescent Movement, interna-
tional organisations and a vast coalition of
NGOs worked relentlessly to achieve prohi-
bition of anti-personnel mines, and to bring
relief to mine victims and mine-affected
communities. This work culminated in 1997
with the adoption of the Ottawa Treaty, the
Convention on the Prohibition of the Use,
Stockpiling, Production, and Transfer of
Anti-personnel Mines and on their De-
struction, which came into force on 1 March
1999. It is the first Convention ever to pro-
hibit, under international humanitarian law,

a weapon in widespread use, and it became
law more quickly than any previous multi-
lateral arms-related agreement. As of Janu-
ary 2012, 156 countries have ratified the 1997
Mine Ban Treaty.

In 2008, the campaign on prohibiting cluster
munitions repeated the success of the ban
on anti-personnel landmines with the adop-
tion of the Convention on Cluster Munitions.
Cluster bombs are weapons containing up to
hundreds of explosive submunitions, dropped
from the air or fired from the ground. Their in-
discriminate nature and the long-term danger
of unexploded remnants pose great dangers
to civilians and affects the live of community
over decades. The Convention obliges states
never to use such munition, develop, produce,
acquire, stockpile or transfer them, destroy
cluster munition, clear affected areas and pro-
vide assistance to those affected. By January
2012, 59 states have ratified the Convention.

ICRC Assistance (figures worldwide for the year 2010)

DEtaINeSS VISTEOA: ....ooccooorcrerceescsees s 500.928
Numbers of visits carried out: ..............
Numbers of places of detention visited:.

Red Cross Messages (to restore family links) collected: ... 160.338
Red Cross Messages (to restore family links) distributed:...........cccooooiiis 145.114
Telephone calls facilitated between family members: ... 12.795
Unaccompanied minors NeWly registered:. ... 2.031
Demobilised child soldiers Newly regiStered: ... 627
Essential household items delivered (humanitarian aid):.............ooooooooeriiii 4.735.328
FOOd Qid AELIVETEA: ...........oooooooooeeeeeeeeeeeeeeeeeeeeeeeeeeeeee oo 4.937.114
Water and habitat aCtiVities: ... 9.928.247

(Source: ICRC. 2011. Annual Report 2010. Main Figures and Indicators.)



3. CHRONOLOGY

Some armed conflicts have had a more or less
immediate impact on the development of hu-
manitarian law.

World War I (1914-1918) witnessed the use
of methods of warfare that were, if not com-
pletely new, at least deployed on an unprec-
edented scale. These included poison gas, the
first aerial bombardments and the capture of
hundreds of thousands of prisoners. The trea-
ty of 1925 prohibiting the use of certain meth-
ods of warfare and the treaties of 1929 dealing
with the treatment of prisoners of war were a
response to those developments.

World War II (1939-1945) saw civilians and
military personnel killed in equal numbers, as
against a ratio of 1:10 in the World War I. In
1949, the international community responded
to those tragic figures, and more particularly to
the terrible effects the war had on civilians, by
revising the Conventions then in force and by
adopting a new instrument: the Fourth Geneva
Convention for the protection of civilians.

In 1977, the Additional Protocols were a re-
sponse to the new challenges for protection in
decolonisation wars as well as to the develop-
ment of new military technology. In particular,
the Additional Protocol II includes also dissi-
dent armed forces or other organised armed
groups which, under responsible command,
exercise control over a part of the territory.

Principal Instruments of

International Humanitarian Law

and Other Related Instruments

1864 Geneva Convention for the amel-
ioration of the condition of the
wounded in armies in the field
Declaration of St. Petersburg (pro-
hibiting the use of certain projec-
tiles in wartime)

1868
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1899

1906

1907

1925

1929

1949

1954

1972

1977

The Hague Conventions respect-

ing the laws and customs of war

on land and the adaptation to
maritime warfare of the principles
of the 1864 Geneva Convention

Review and development of the

1864 Geneva Convention

Review of The Hague Conven-

tions of 1899 and adoption of new

Conventions

Geneva Protocol for the prohibi-

tion of the use in war of asphyxi-

ating, poisonous or other gases
and of bacteriological methods of
warfare

Two Geneva Conventions:

e Review and development of the
1906 Geneva Convention

e Geneva Convention relating to
thetreatmentofprisonersofwar
(new)

Geneva Conventions:

I: Ameliorationofthecondition of
the wounded and sick in armed
forces in the field

II: Ameliorationofthe condition of
wounded, sick and ship-
wrecked members of armed
forces at sea

III: Treatment of prisoners of war

IV: Protection of civilian persons
in time of war (new)

The Hague Convention for the

protection of cultural property in

the event of armed conflict

Convention on the prohibition of

the development, production and

stockpiling of bacteriological (bio-
logical) and toxic weapons and on
their destruction

Two Protocols additional to the

four 1949 Geneva Conventions,
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1980

1993

1995

1996

which strengthen the protection of
victims of international (Protocol
I) and non-international (Protocol
II) armed conflicts
Convention on prohibitions or
restrictions on the use of certain
conventional weapons which may
be deemed to be excessively inju-
rious or to have indiscriminate ef-
fects (CCW), which includes:
e Protocol (I) on non-detectable
fragments
e Protocol (II) on prohibitions or
restrictions on the use of mines,
booby traps and other devices
e Protocol (III) on prohibitions
or restrictions on the use of
incendiary weapons
Convention on the prohibition
of the development, production,
stockpiling and use of chemical
weapons and on their destruction
Protocol relating to blinding laser
weapons (Protocol IV [new] to the
1980 Convention)
Revised Protocol on prohibitions
or restrictions on the use of mines,
booby traps and other devices
(Protocol II [revised] to the 1980
Convention)

1997

1998

1999

2000

2001

2002

2002

2003

2008

Convention on the prohibition of
the use, stockpiling, production
and transfer of anti-personnel
mines and on their destruction
Rome Statute of the International
Criminal Court

Protocol to the 1954 Convention
on cultural property

Optional Protocol to the Conven-
tion on the rights of the child,
dealing with the involvement of
children in armed conflict
Amendment to Article 1 of the
CCW, extending it to non-interna-
tional conflicts

Coming into force of the Rome
Statute, establishing the first per-
manent International Criminal
Court

Coming into force of the Optional
Protocol to the Convention on the
rights of the child, dealing with
the involvement of children in
armed conflict

Protocol on Explosive Remnants
of War (Protocol V to the 1980
Convention)

Convention on Cluster Munitions

(Source: ICRC, available at www.icrc.
org/ihl)
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SELECTED ACTIVITIES

ACTIVITY I: E/Dl

WHY RESPECT INTERNATIONAL
HUMANITARIAN LAW?

Part I: Introduction

For many people, the idea that there can be
rules in war seems absurd because they believe
that the very idea of war is in contradiction to
the notion of law or human rights. But the fact
is that most of the countries in the world ac-
cept and enforce the rules of IHL. Why is that?
In the proposed discussion, participants will
be given some questions that will help them
work through some of the main reasons states
comply with their humanitarian obligations in
times of armed conflict.

Part II: General Information
Type of activity: Discussion
Aims and Objectives: Understanding some of
the reasons why rules are needed for armed
conflict; becoming aware of difficult questions
that are raised by the idea of IHL; becoming
familiar with the reasons for which states re-
spect IHL; understanding the complementarity
between human rights law and IHL; knowing
some of the basic rules of THL.

Target group: Young adults and adults

Group size: 12-20

Time: 90 minutes

Preparation and material:

e Distribute copies of the basic rules of IHL
as well as the graph showing the comple-
mentarity of IHL and Human Rights Law
(see above).

e There should be a visible board on which
to write down some of the key ideas that
are brought out during the discussion.

e Distribute the discussion questions a week
or so before the day of the activity so that

participants have a chance to think them
over and discuss them among themselves
or with friends and family.
Skills involved: Ability to develop an argu-
ment; ability to think critically; ability to
communicate effectively; ability to deal with
conflicting opinions.

Part III: Specific Information on the Activity
Introduction:

This discussion addresses some difficult ques-
tions to which there are no easy answers.
Participants should be encouraged to think
creatively and critically, and not to waste time
looking for the right answer. It is also impor-
tant that cynical answers are not ignored, as
the point of the activity is for the participants
to discover that states have incentives to re-
spect IHL above and beyond their moral and
legal reasons for doing so. Cynical comments
can be used to bring out these incentives and
demonstrate the pragmatic nature of IHL.
Discussion process:

The participants are divided into four sub-
groups and each subgroup is assigned one of
the four discussion questions. Thirty minutes
are allotted to the group discussion during
which the instructor can circulate and help
the discussion along by bringing up some of
the issues listed below. Each subgroup should
nominate one rapporteur to report back to the
rest of the group once the thirty minutes are
over. For the remaining hour, the floor is open
to the entire group to discuss each question in
light of what the rapporteurs have said.

Question 1: If I am winning in a war, why
should I obey rules that limit my behav-
iour?

e Think about the country’s long-term interest.
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e What if your side starts losing the war?

e What is the role of public opinion?
Question 2: If these rules get broken all the
time, why do we need them?

¢ Does abiding by the rules make the news?

¢ How do we know that the rules get broken

all the time?

e [Imperfect respect of the rules may still

provide protection to some people.

e What if sanctions were more consistently

applied for breaking the rules?
Question 3: Do we really need IHL in the
light of all the human rights instruments
that exist? Why don’t states just make it
more difficult to suspend their human rights
obligations in times of war?

e Think about good reasons for suspending
certain rights in times of armed conflict.

e Does IHL protect human rights?

e (Can you ask combatants to respect the
right to life when they are fighting a war?

e Do human rights instruments say anything
about the means and methods of combat?

Question 4: How can IHL pretend to improve

prospects for peace and human security if it

accepts the reality of war?

e  When an armed conflict ends, do you think
that the parties forget what happened dur-
ing the hostilities?

e (Can the prevention of extensive destruc-
tion contribute to peace?

e Think about the repressive measures that
can be used to ensure justice after a con-
flict. How do these contribute to peace? Or
do they at all?

Feedback:

Ten minutes at the end of the session should
be devoted to getting feedback from the group
on what they liked or did not like about the
discussion. If other questions were raised dur-
ing the discussion, they should be noted on
the board and, perhaps, be used for future
discussion.

Methodological hints:

Encourage participants to get beyond the idea
of what is wrong and what is right and steer
them toward an exploration of why it is in
states’ interest to respect IHL.

Tips for variation:

After the discussion has taken place in the
subgroups, organise a role play where each
group has ten minutes to use the answers they
have come up with in order to convince their
government that it should ratify the THL trea-
ties. One participant can be asked to play the
role of the doubtful Head of State who does
not see the point of IHL.

Part IV: Follow-up

Review world news in recent newspapers and
identify breaches of IHL that have been com-
mitted in various conflicts. Do the media, the
governments or the United Nations seem to
treat these as a fact of war, or do you find that
there is condemnation of such behaviour?
Further areas of exploration:
Complementarity of human rights and IHL
(Source: ICRC. 2002. Exploring Humanitarian
Law, Education modules for young people.)
ACTIVITY II: @l
ETHICS OF

HUMANITARIAN ACTION

Part I: Introduction

An ethical dilemma can be defined as a sit-
uation in which pursuit of one worthy goal
conflicts with another worthy goal or leads
to harm as well as good. Humanitarian work-
ers often experience ethical dilemmas in their
work. As a result of this, much criticism is di-
rected at humanitarian action more generally.
It is important to understand what types of
dilemmas are involved in providing humani-
tarian assistance and to discuss whether sus-
tainable alternatives exist. In the proposed



activity, participants will have to analyse situ-
ations which present an ethical dilemma and
decide what action they would take. In doing
so, they will also develop arguments to repu-
diate the criticism.

Part II: General Information

Type of activity: Case study

Objectives: Being aware of the principles,
such as those of neutrality and impartiality,
that guide humanitarian action; understand-
ing some of the dilemmas that humanitarian
workers may face in performing their work;
understanding that even in no-win situations,
humanitarian workers cannot avoid making a
choice: doing nothing is as much a choice as
taking some specific action.

Target group: Young adults and adults

Group size: Between 12 and 20

Time: 90 minutes

Preparation and material: Distribute copies
of the four cases described below; write the
questions that illustrate each situation on a
flipchart or board.

Skills involved: Ability to see a problem from
various angles; ability to develop a personal
opinion; ability to solve problems; ability to
empathise.

Part III: Specific Information on the Activity
Introduction:

Ask whether anyone knows of specific codes
of conduct that bind the behaviour of people
in doing the work of their profession. Answers
could include the rules and duties a medical
doctor has to follow or journalists’ codes of
ethics that prevent them from disclosing the
names of people who gave them information
if it might endanger the informants or their de-
sire for privacy. Review the part of the module
entitled “Working Principles of Humanitarian
Action” (see above) and make sure partici-
pants understand the principles of neutrality
and impartiality. Write out on the board the
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main consideration of a humanitarian worker
in delivering assistance: assisting and protect-
ing those in need.

Case study process:
The cases are distributed and read out loud
by participants. The ethical dilemma must
be identified by the participants. The debate
should centre on whether or not the humani-
tarian effort should be continued in light of
the dilemma identified:

A. Aid agencies came to the rescue of des-
perate civilians in a war-torn area. Since
the agencies provided outside support for
civilian survival, the groups who were
waging the war were able to ignore the
needs of their own civilians. This outside
aid enabled them to use all their country’s
resources to supply their soldiers. And that
helped to keep the war from ending. Are
we prolonging the war?

B. Civilians fled to a Protected Zone that was
set up as a haven for victims of “ethnic
cleansing” in their country. From the zone,
humanitarian workers assisted in their
evacuation to refugee centres outside the
country. This humanitarian action thereby
contributed to “ethnic cleansing” by re-
moving the victims from their homeland.
Are we assisting policies of ethnic sepa-
ration?

C. Two countries are at war, and casualties
among the civilian population are enor-
mous. Some voices in other countries
decry the victims® plight, but no foreign
government is willing to intervene either
to get the two fighting parties to stop or
to put pressure on them to spare the civil-
ian population. “What does it mean to try
to bring humanitarian assistance when we
know perfectly well that it will be only a
‘drop in the ocean’ and that without for-
eign political pressure or military interven-
tion, we humanitarian organisations just
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provide a good conscience for the world?”
laments a humanitarian worker. Does hu-
manitarian action provide a pretext for
politicians’ non-involvement?

D. To reinforce control of a village in a fight-
ing zone that rebel fighters used for shelter,
the civilians were forced to settle in a camp
30 kilometres from their home. Humanitar-
ian aid agencies were asked to take food
and medical assistance to the camp. Doing
so, however, would sanction the forced dis-
placement of civilians. Are we sanctioning
forceddisplacement of civilians?

To help the participants think about these situ-

ations, the instructor should ask whether in-

action in these cases is a valid alternative.

Feedback:

Ten minutes at the end of the session should
be devoted to getting feedback from the group
on what they liked or did not like about the
activity. If questions regarding the work of
specific organisations were raised during the
discussion, they should be noted and could
form the basis for an assignment.
Methodological hints:

This activity may be frustrating for the partici-
pants because it will not yield any clear answers.
What is important is that the analysis focuses
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RIGHT TO WORK

HUMAN RIGHTS IN THE WORLD OF WORK
THE RIGHT TO WORK AND WORK-RELATED HUMAN RIGHTS

»[...] universal and lasting peace can be established only if it is based upon
social justice [...].«

Constitution of the International Labour Organization. 1919.
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ILLUSTRATION STORY

Appalling Working Conditions

in Free Trade Zones

Xiao Shen, a young girl who lived in the small
rural village of Zhongyuan in the middle of
China, had a harsh existence. She had little
to no rice to eat and no future prospects. Day
after day she had to kneel in deep water help-
ing her father with the rice crop.

Finally, one day she decided to leave. She had
heard about a better, foreign place far away
somewhere behind the forbidding mountains.
One morning before sunrise she and some of
her friends who shared her dreams of a better
life left home. After two thousand kilometres
and endless days of strain, anxiety and un-
counted tears they reached their destination
- a town called Shenzhen, a free trade zone
in the South of China next to the border of
Hong Kong. There they hoped to find work,
earn money and to fulfil their dreams.

Xiao Shen happened to get to know two busi-
nessmen called Huang Guoguang and Lao
Zhaoquan who were hiring workers for their
“Zhili Handicrafts Factory”, a company that
produced toys. Xiao Shen was one of the 472
employees and soon she had the impression
that she was even worse off now then she
used to be in her little village. From dusk till
dawn she drudged in the Zhili-factory for a
starvation wage - just enough to survive on
(US$32-49 a month!). The businessmen both
feared that the employees would steal their
goods, so the factory was set up like a prison
where the workers lived 24 hours a day. The
windows were barred and all emergency ex-
its were blocked. State superintendents were
bribed to turn a blind eye to these conditions.
Day after day Xiao Shen lived behind bars,
unable to leave the building, unable to lead
a normal life, denied her own space. On the

afternoon of 19 November 1993, a fire broke
out and spread throughout the building with
uncontrollable speed. Highly flammable
chemicals were stored throughout the build-
ing, causing an inferno of nightmare propor-
tions. Xiao Shen and the others desperately
tried to flee the fire - but how? The windows
were barred and the doors were locked. Two
hundred men and women, many of them
not older than sixteen, were surrounded by
flames, screaming for their lives. Xiao Shen
managed to break open one of the barred win-
dows in the second floor and had the choice
between either jumping out or burning alive.
She decided to jump and broke both of her
ankles - but she survived.

87 people lost their lives that afternoon and
over 47 were seriously injured.

(Source: Adapted from: Klaus Werner, Hans
Weiss. 2001. Schwarzbuch Markenfirmen.)

€19k
Discussion questions @

1. Which (work-related) human rights were
violated by the conditions under which
Xiao Shen was forced to work?

2. Which measures could be taken on an in-
ternational scale to enhance the prospects
or at least the working conditions of em-
ployees like Xiao Shen?

3. Why do states establish export processing
zones (EPZ) and reduce or remove social
and labour standards?

4. What is the responsibility of multinational
corporations who produce goods in free
trade zones?

5. What actions can consumers take to change
situations such as the one described?
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1. THE WORLD OF WORK
IN THE 215" CENTURY

New technologies and the global data-high-
way have the potential to transform the world
of work even more than the Industrial Revo-
lution. Due to ongoing industrialisation, the
20" century has seen the further decline of
the agricultural sector and the increasing im-
portance of the services sector. With the liber-
alisation of the world market and the “cyber
revolution” opportunities in the global econo-
my have become much broader.

This new global economy calls for highly
specialised workers who must be well-trained,
flexible and highly motivated, as well as will-
ing to automatically adapt to current market
demands. Workers must cope with increasing
stress and changing working conditions in the
light of accelerated technological and struc-
tural change. An increasing number of peo-

ple work part-time, are self-employed or face
unstable working conditions. In this regard,
globalisation is exposing social gaps between
those with the education, skills and mobility
to flourish in an integrated world economy,
and those without. These new inequalities
and insecurities lead to tensions between dif-
ferent sectors of society.

Heightened competition as a result of the liber-
alisation of trade and financial regimes exerts
high pressure on companies to reduce produc-
tion costs. To meet these targets they can either
reduce the cost-intensive factor of production
“work” through automation, making labour
redundant, or instead transfer production to
low-wage countries, where social standards
are much lower. States may also be involved
in forcing pay and working conditions down-
wards in order to stimulate economic growth
by attracting foreign investment (FDI), as an
export-oriented growth strategy is often seen

“Trade has the power to create opportunities and support livelihoods;
and it has the power to destroy them. Production for export can generate
income, employment, and the foreign exchange which poor countries need
for their development. But it can also cause environmental destruction and
a loss of livelihoods, or lead to unacceptable levels of exploitation.

The human impact of trade depends on how goods are produced,
who controls the production and marketing, how the wealth generated is
distributed, and the terms upon which countries trade.

The way in which the international trading system is managed
has a critical bearing on all of these areas.

International trade is thus [...] neither inherently good nor bad.”
Kevin Watkins. 1995.
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as the only avenue to raise economic growth.
Too often, exploitation, forced and child la-
bour are the consequences. Several countries
around the world have established Free Trade
Zones (FTZ) or Export Processing Zones
(EPZ), where not only trade barriers as taxes
and tariffs are reduced or removed, but also
international social and labour standards. Ac-
cording to estimates by the World Bank (2008)
there are 3.000 of these zones in 135 countries
and zone firms employ approximately 68 mil-
lion people.

The “globalisation” phenomenon affects peo-
ple worldwide but its positive outcomes are
spread unevenly. State powers to mitigate the
negative effects of financial deregulation and
free trade are shrinking, mostly due to the new
“global players”: transnational corporations.
The financial power of these “global players”
now exceeds that of many states. More than
half of the world’s 100 largest economic enti-
ties are transnational corporations.

The social dimension of globalisation must
be pushed to the forefront of international pol-
icies. The promotion of social standards and
human rights on an international scale is es-
sential in order to secure social stability, peace
and development while also giving a human
face to the global economy. In 2002 the Inter-
national Labour Organization (ILO) initiated
the World Commission on the Social Dimen-
sion of Globalization, as an independent body.
The Commission issued its report in February
2004, entitled A Fair Globalization: Creating
Opportunities for All (for further information
and follow-up activities see: http://www.ilo.
org/fairglobalization/lang--en/index.htm).

Work and Human Security

The right to work as a human rights
standard goes far beyond the mere safe-
guarding of survival, as the satisfaction
of basic needs will not suffice to enhance
human security. The right to work not
only secures survival and well-being but
also relates to the individual’s inclusion
and participation in society. It is also
closely related to self-determination, self-
respect, self-realisation and to human
dignity. Unemployment and the denial
of trade unions lead not only to personal
insecurity, dangerous, unhealthy or un-
just working conditions, but also are
prone to producing unrest and insecu-
rity and instability in a society. For these
reasons, the promotion of standards of
decent work without exploitation is both
a precondition for, and conducive to, the
enhancement of human security.

“A Look Back in History” ( L!P

In order to understand how the human di-
mension of labour developed, it is necessary
to take a look back in history.

Social justice and just working conditions are
indispensable components in the promotion
of peace and development. Work-related
injustices, as well as financial hardships and
privation of employment are considered directly
linked to social unrest and, at several points in
history, to grand-scale proletariat uprisings. The
recognition that decent work is a precondition
for human dignity is predominantly the result
of such events, whereby workers struggled
for state recognition of those rights they
considered to be inconvertible and inalienable.
On an international level, workers’ rights have
been embodied in the ILO’s labour legislation
since 1919 as well as the UN’s post World War
II standard-setting.



18" Century: The idea that work is a
fundamental entitlement of all members of
society was a claim initially advanced in the
French Revolution. Charles Fourier, an utopist
social philosopher was the first to use the term
“right to work” and emphasised the importance
of work not only for both the social and the
psychological well-being of the individual.
He maintained that states had an obligation
to provide equal opportunities and concluded
that the realisation of this right would require
a complete reorganisation of society.

This concept of the right to work emerged
again in Socialist theories; Communist
governments later promoted it as well. It
can be said, therefore, that the right to work
developed from a socialist background.

19" Century: The Industrial Revolution led to
the emergence of the working class, a social
group dependent on wage labour due to the
lack of means of production. Workers were
exploited and endured dangerous working
conditions in factories, textile mills and
mines. Such impoverishment of workers and
exploitation resulted in a sense of solidarity
among the workers and they began to organise
themselves (Karl Marx in “Workers of the
world unite”).

Gradually, the voice of workers grew louder
and their situation was increasingly publicised.
Due to the pressure from the first trade unions,
laws relating to the improvement of working
hours and conditions were passed in a number
of countries. Continued labour unrest, howev-
er, pressured industrialists and governments to
consider instituting further measures.

20" Century: Some industrialists proposed
setting common international standards in
order to avoid comparative advantages of
nations disregarding labour standards. In 1905
and 1906 the first two International Labour
Conventions were adopted, however initiatives

RIGHT TO WORK

to draft and adopt further conventions were
interrupted by World War I.

The Treaty of Versailles, ending World War
I, formally recognised the interdependence
of labour conditions, social justice and
universal peace on an international scale,
while also creating the International Labour
Organization (ILO) as a mechanism for
international standard setting in the field of
work and labour.

Between 1919 and 1933 the ILO drafted forty
conventions addressing a wide range of work-
related issues.

However, the stock market crash of 1929,
known as “Black Friday”, resulted in a severe
setback. The financial carnage of Western
economies was accompanied by large scale
unemployment. Demonstrations and riots of
unemployed workers followed. In Germany, the
world economic crisis was followed by a severe
political crisis, contributing to the rise of Adolf
Hitler and leading finally to World War II.

After World War II: The UNO included
economic and social concerns in its aims and
programmes for a new world order to prevent
such a situation arising again.

The link between work and human dignity
was emphasised in the Declaration Concern-
ing the Aims and Purposes of the Internation-
al Labor Organization adopted in Philadelphia
in 1944 (known as the “Declaration of Phila-
delphia”; incorporated into the ILO Constitu-
tion of 1946). In it, we read that “labour is
not a commodity” and that “all human beings
have the right to pursue both their material
well-being and their spiritual development in
conditions of freedom and dignity, of economic
security and equal opportunity”.

This was further emphasised in the papal
Encyclica “Laborem Exercens” of 1981, which
enhanced the position of workers as subjects
rather than objects from a philosophical and
religious viewpoint.
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Much has been done to improve the fate of
workers all over the world, by the ILO as well
as the UN. Today, however, in the light of the
globalising economy, new challenges and new
insecurities require innovative and complex
solutions.

=Y
2. DEFINITION AND C)O?
DESCRIPTION OF THE ISSUE

Examples of work-related human rights vio-
lations range from children working in coal
mines and the imprisonment of trade-unionists
to modern slavery, such as bonded labour or
the commercial sexual exploitation of children.
The practical implementation of work-related
human rights operates to reverse bad working
conditions, such as an unhealthy or dangerous
working environment or exploitative hours of
work, while also working to protect particular-
ly vulnerable workers, such as women or mi-
grants. Most importantly, work-related human
rights play an essential part in preserving the
link between human dignity, human security
and decent working conditions.

In the following section, two major interna-
tional mechanisms for the protection of the
right to work and workers’ rights will be ana-
lysed: the ILO system on the one hand and the
International Bill of Human Rights (UDHR,
ICCPR, ICESCR) on the other.

International Labour Organization _GDL
The International Labour Organization (ILO)
was created in 1919 with its headquarters situ-
ated in Geneva, Switzerland. It was developed
predominantly to respond to the growing con-
cern for social reform after World War I. Based
on the strong belief that poverty is a danger to
prosperity and security everywhere, the ILO
aims to improve conditions for working peo-
ple worldwide without discrimination as to
ethnicity, gender or social origin.

In 1947 the ILO became a specialised agen-
cy of the United Nations, and in 1969 it was
awarded the Nobel Peace Prize for its work.
The ILO is unique among the UN agencies,
due to its tripartite structure, whereby de-
cisions reached by its organs represent the
views of employers and workers, as well as
those of governments.

The ILO

e formulates policies and programmes to
promote basic human rights, to improve
working and living conditions and en-
hance employment opportunities;

e establishes international standards
(conventions and recommendations)
in these fields and monitors their na-
tional implementation;

e conducts an extensive programme of
technical cooperation to help coun-
tries to make their policies effective.

The ILO has drafted some 190 conventions,
laying down standards in fields such as work-
ing conditions, occupational safety and health,
social security, employment policy and voca-
tional training and providing protection for
women, migrants and indigenous people.
Only a handful of conventions of the ILO, how-
ever, are considered to be fundamental human
rights conventions. These eight conventions
and their ratification status are listed below:
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The core ILO-Conventions

Principle

Conventions

Number of ratifications
(as of January 2012)

Freedom of association and protection of the right
to organise and collective bargaining

Convention 87 (1948)
Convention 98 (1949)

150
160

Minimum working age and prohibition of worst
forms of child labour

Convention 138 (1973)
Convention 182 (1999)

161
174

Prohibition of forced labour

Convention 29 (1930)
Convention 105 (1957)

175
169

Rights to equal remuneration and prohibition of
discrimination in employment and occupation

Convention 100 (1951)
Convention 111 (1958)

168
169

(Source: ILO, www.ilo.org)

As a response to the new challenges posed by
globalisation, on 18 June 1998 the ILO adopt-
ed the Declaration on Fundamental Princi-
ples and Rights at Work and its follow up.
The declaration precisely defines which prin-
ciples and rights of workers are fundamen-
tal, namely those eight core ILO conventions
listed above. This is an important first step
towards correct practical implementation and
adherence to ILO conventions on a national
level while also adding to the international
dialogue on work-related human rights. It re-
flects the commitment of states to a common
set of values expressed in those rules seen to
constitute a “social minimum”.

The Declaration affirms that all ILO members,

“Decent work is a global
demand today, confronting
political and business leadership
worldwide. Much of our common
future depends on how we
meet this challenge.”

International Labour Office. 1999.

irrespective of ratification of the conventions
in question, are obliged to respect, promote
and realise the fundamental rights set out in
the conventions. States that have not rati-
fied the core conventions are asked to sub-
mit annual reports on the progress made in
implementing the principles enshrined in the
Declaration. As a result of this initiative, the
Declaration has contributed to a significant
increase in ratifications of the fundamental
human rights conventions. As of 3 January
2012, 135 of 183 ILO members have ratified
all eight conventions; only three states (Re-
public of Maldives, Marshall Islands, Tuvalu)
have ratified none of the fundamental con-
ventions.

The ILO also issues annual global reports fo-
cusing on the progress made in implement-
ing the fundamental principles of all member
states in four year cycles. These serve as a ba-
sis for assessing the effectiveness of the action
taken during the preceding period.

The Universal Declaration _E‘Dg)
of Human Rights (UDHR)

The Universal Declaration of Human Rights
contains a wide range of work-related human
rights. All these rights are further developed in

333



334

RIGHT TO WORK

the UN Covenants which make them binding
upon states parties. Below is an extract from
the UDHR which lists the rights in question.

“No one shall be held in slavery or ser-
vitude [...]. Everyone has the right to
freedom of peaceful assembly and as-
sociation |[...]. Everyone has the right to
work, to free choice of employment, to
just and favourable conditions of work
and to protection against unemployment.
Everyone, without any discrimination,
has the right to equal pay for equal work.
Everyone who works has the right to just
and favourable remuneration ensuring
for himself and his family an existence
worthy of human dignity, and supple-
mented, if necessary, by other means of
social protection. Everyone has the right
to form and to join trade unions for the
protection of his interests. Everyone has
the right to rest and leisure, including
reasonable limitation of working hours
[...]. Everyone has the right to a stand-
ard of living adequate for the health and
well-being of himself and his family [...]
and the right to security in the event of
unemployment, sickness, disability [...]
or other lack of livelihood [...].”

Articles 4, 20, 23, 24 and 25 UDHR.

=y
The International Covenant _GD'_P
on Civil and Political Rights (ICCPR)

Freedom from Slavery

“No one shall be held in slavery |[...]. No
one shall be required to perform forced or
compulsory labour [...].”

Article 8 ICCPR

Although universally legislated against and
condemned, slavery and forced labour prac-
tices are still in existence in various forms.
Often they are deeply rooted in either ideo-
logical considerations or in the legacy of tra-
ditional cultural settings. According to ILO
there is an apparent link to undemocratic
structures. Millions of men, women and chil-
dren around the world are forced to lead their
lives as slaves. Although this exploitation is
often not called slavery, the conditions are the
same. A slave is:

e forced to work - through mental or physi-
cal threat;

e owned or controlled by an “employer”,
usually through mental or physical abuse
or threatened abuse;

e dehumanised, treated as a commodity or
bought and sold as “property”;

e physically constrained or has restrictions
placed on his/her freedom of movement.

(Source: Anti-Slavery International. What is

Modern Slavery?)

What types of slavery exist today?

¢ Bonded labour affects millions of people
around the world. People become bond-
ed labourers by taking or being tricked
into taking a loan for as little as the cost
of medicine for a sick child. To repay the
debt, many are forced to work long hours,
seven days a week, 365 days a year. They
receive basic food and shelter as “pay-
ment” for their work, but may never pay
off the loan, which can be passed down
for generations.

¢ Early and forced marriage affects women
and girls who are married without choice
and are forced into lives of servitude of-
ten accompanied by physical and sexual
abuse and violence.

e Forced labour affects people who are il-
legally recruited by individuals, govern-
ments or political parties and forced to



work - usually under threat of violence or
other penalties.

¢ Slavery by descent is where people are ei-
ther born into a “slave class” or are from a
group that society views as suited to being
used as slave labourers.

e Trafficking involves the transport and/or
trade of humans, usually women or chil-
dren, for economic gain using force or de-
ception. Often migrant women are tricked
and forced into domestic work or prostitu-
tion.

e The worst forms of child labour refer to
children who work in exploitative or dan-
gerous conditions. Millions of children
worldwide work full-time, deprived of the
education and recreation crucial to their
personal and social development.

(Source: Anti-Slavery International. What is

Modern Slavery?)

According to the ILO’s 2005 Global Report “An
Alliance against Forced Labour”, at least 12.3
million people are victims of forced labour
worldwide. Of those, 9.8 million are exploited
by private agents, including more than 2.4 mil-
lion in forced labour as a result of human traf-
ficking. Another 2.5 million are forced to work
by states or by rebel military groups. The ILO’s
2009 Global Report on Forced Labour entitled
“The Cost of Coercion” does not update these
figures, which were based on extrapolations
from real cases of forced labour reported over
a 10-year period, but instead further examined
the financial cost to these affected workers in
terms of unpaid wages, unremunerated over-
time, wage deductions and fees, estimating
this at some US$20 billion. The ILO is cur-
rently attending to gather ground for more re-
liable country estimates. Despite several gaps
and challenges the 2009 report shows some
positive trends: new laws, particularly against
human trafficking for both labour and sexual
exploitation as well as national action plans
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have been adopted by many countries. Sev-
eral countries have gone so far as to set up
and train special units to identify instances of
forced labour and release victims.
The International Covenant (:2-'?
on Economic, Social and

Cultural Rights (ICESCR)

The Right to Work

“The States Parties to the present Cov-
enant recognize the right to work, which
includes the right of everyone to the op-
portunity to gain his living by work
which he freely chooses or accepts [...].
The steps to be taken [...] to achieve the
full realization of this right shall include
technical and vocational guidance and
training programmes |[...].”

Article 6 ICESCR

Work: Right or Obligation?

The correlation between the concept of work as
a duty, requiring mental or physical strain, and
the concept of the right to work often provokes
confusion as to the practical usefulness of such
a right. Work, however, is closely related to hu-
man dignity and to one’s participation in so-
ciety, while unemployment can lead to severe
frustration and even depression. Work can also
be a means of self-realisation and contribute
positively to personal development.

The right to work acts to ensure that nobody
is excluded from the world of work by deal-
ing predominantly with access to work, as
well as providing protection to those unfairly
dismissed. The right work does not, however,
include a guarantee that each individual be
employed and in fact; unemployment exists
in all states. Nevertheless, governments must
take steps by all appropriate means to achieve
progressively the full realisation of the right
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(Article 2 ICESCR), mainly through the adop-
tion and implementation of national employ-
ment policies.

The Right to Just and
Favourable Conditions of Work

“The States Parties [...] recognize the right
of everyone to [...] just and favourable
conditions of work which ensure [...] fair
wages and equal remuneration for work
of equal value without distinction of any
kind [...]; a decent living [...]; safe and
healthy working conditions; equal oppor-
tunity for everyone to be promoted |[...]J;
rest, leisure, and reasonable limitation of
working hours [...].”

Article 7 ICESCR

This article inter alia provides for minimum
remuneration guaranteeing a decent living,
as well as just and favourable working con-
ditions. It is closely related to a large number
of conventions adopted by the ILO, which are
also used by the Committee on Economic, So-
cial and Cultural Rights to concretise states’
obligations arising from this provision.

The Right to Form and Join Trade Unions

“The States Parties [...] undertake to en-
sure the right of everyone to form trade
unions and join the trade union of his
choice [...], for the promotion and protec-
tion of his economic and social interests.
[...]; the right to strike [...].”

Article 8 ICESCR

Banding together in organisations has always
been a way for people to enhance their se-
curity, whether at their workplace or within
their community or nation. Article 8 ICESCR

is closely linked to the freedom of association.
The right to collective bargaining makes free-
dom of association effective in the world of
work. These rights are considered important
because they often hold the key to the realisa-
tion of other fundamental rights and entitle-
ments at work. Yet, they do not always have
the same amount of public awareness or com-
mitment as, for example, the struggle against
child labour.

Equality of Treatment and _@L?
Non-Discrimination Rights

When discussing work-related rights, provi-
sions on the principles of non-discrimination
and equality of treatment cannot be left out.
In its 2011 Global Report entitled “Equality at
Work: The Continuing Challenge”, the ILO
discussed a number of positive trends, as more
legislation and institutional initiatives are im-
plemented worldwide, as well as a growing
awareness of the need to overcome discrimi-
nation at work. However, with the recent
global financial crisis new challenges arose.
The report warns against the tendency dur-
ing economic downturns to marginalise anti-
discrimination policies and workers’ rights.
For instance, the laws and institutions which
act to prevent workplace discrimination may
become less effective as businesses become
overburdened with debt. During these periods
institutionalised discrimination is aggravated.
Furthermore, the report demonstrates that
workplace discrimination has also become
more varied and discrimination on multiple
grounds is becoming a common practice.

An important milestone in the recognition of
equal rights for women, particularly concern-
ing the access to economic opportunities, is
the adoption of the UN Convention on the
Elimination of all Forms of Discrimination
against Women (CEDAW), an international
instrument that also addresses the reproduc-



tive rights of women. In order to prevent dis-
crimination against women on the grounds
of marriage or maternity and to ensure their
right to work, states parties must act to pro-
hibit dismissals on the grounds of pregnancy
or maternity leave and discrimination on
the basis of matrimony. Furthermore, states
are called upon to introduce maternity leave
with pay or with comparable social benefits
without the loss of former employment.
While gender equality in the workplace has
made significant progress in recent decades,
gender equality and equal treatment has by
no means been achieved. Women still suffer
discrimination in terms of job access, benefits
and working conditions and access to high-
level decision-making positions. Furthermore,
the wages of women are on average 70-90%
of that of men and discrimination relating to
pregnancy and maternity is still common.
(Source: ILO. 2011. Equality at work: The con-
tinuing challenge. Global Report under the fol-
low-up to the ILO Declaration on Fundamental
Principles and Rights at Work.)

®& Human Rights of Women

As stated by the ILO 2011 Global Report on
equality at work, discrimination based on eth-
nicity (and sex) is addressed in almost all anti-
discrimination legislation at work. However,
racism at work still occurs in various forms
due to the lack of access to the labour market,
bullying at the workplace, discriminatory job
advertisements, the refusal to recognise foreign
diplomas, etc. The most vulnerable groups are
people of African and Asian descent, indige-
nous people and ethnic minorities, and above
all the women within these groups, who suffer
from intersectional discrimination.
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In 2009, 45% of all complaints con-
cerning discrimination in employment
received by the Centre for Equal Oppor-
tunities and Opposition to Racism in Bel-
gium were related to racism. Similarly,
the Australian Human Rights Commis-
sion reported that 44 % of its complaints
related to racism concerned the area of
employment, and 40% of the complaints
at the New Zealand’s Human Rights
Commission. Unemployment rates can
be used as further indicators for racism
and racist discrimination in the area of
employment: The unemployment rate in
the United States, for example, among
black people remains almost twice as
high as among the white people and the
gap has widened since the beginning
of the economic crisis. Data in Europe
are similar. Further, as noted by the
European Roma Rights Centre (ERRC)
“racial discrimination against Roma is
still a common and persistent problem
all around Europe. [...] Many Romani re-
main uneducated and unemployed, [...].
®& Non-Discrimination
Minority Rights

The 1980s were proclaimed as the UN “Decade
of Disabled Persons” by the General Assem-
bly. The World Programme of Action Concern-
ing Disabled Persons was initiated to enable
governments and organisations to implement
measures to improve the life of persons with
disabilities all over the world. In 20006, the
Convention on the Rights of Persons with Dis-
abilities was adopted. Article 27 constitutes
“the right of persons with disabilities to work,
on an equal basis with others; this includes the
right to the opportunity to gain a living by work
freely chosen or accepted in a labour market
and work environment that is open, inclusive
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and accessible to persons with disabilities”. The
implementation of the Convention by the states
parties is monitored by the Committee on the
Rights of Persons with Disabilities.

However, work-related discrimination against
persons with disabilities still exist for many of
the 650 million people with disabilities (about
10% of the world’s population), as indicated
by their low employment rate.

=y
Levels of Obligation CQOP

The ultimate effectiveness of international in-

struments is always contingent on the meas-

ures taken by governments to give effect to

their international legal obligations.

Duties of States relating to the aforementioned

rights include:

¢ the obligation to respect:
The most basic obligation is that states re-
spect the freedom from slavery and forced
labour. Another important aspect is the
respect of freedom of association, to join
and form trade unions. These rights are
frequently violated as they have the poten-
tial to pressure a state to implement other
important workers’ rights.

¢ the obligation to protect:
States parties are obliged to lay down mini-
mum standards, below which the working
conditions of no worker should be allowed
to fall. Furthermore, the right to work re-
quires protection against unfair dismissals
and in any case, states must assure protec-
tion against discrimination regarding access
to work.

¢ the obligation to promote:
With regard to work, this obligation can
be understood as an obligation to facilitate
access to work by providing vocational
guidance and training facilities.

¢ the obligation to fulfil:
Although the right to work is often misun-
derstood in this regard, it does not require
states to guarantee a job to everyone, but

calls on states to pursue policies to achieve
steady economic, social and cultural devel-
opment and full and productive employ-
ment (e.g. policy of full employment).

3. INTERCULTURAL

QD
PERSPECTIVES

AND CONTROVERSIAL ISSUES

Within the international legal framework,
implementation activities must take into con-
sideration the large number of ways in which
people from culturally and ethnically diverse
backgrounds approach and experience the
world of work. The well-known parable of
the fisherman is a good illustration for the fact
that “work” has a different value in different
cultural settings and those chances in work-
ing patterns must be balanced with cultural
expectations and affinities.

A Parable: The Fisherman

One late morning a fisherman was lying
on a beautiful beach, with his nets dis-
persed in the sand. He was enjoying the
warmth of the sun, glancing at the spar-
kling blue surf now and then.

A tourist came walking down the beach. He
noticed the fisherman sitting on the beach
and decided to find out why this fisherman
was relaxing instead of working hard to
make a living for himself and his family.
“You’re not going to catch many fish that
way,” said the tourist, “You should be work-
ing harder rather than lying on the beach!”
The fisherman looked up, smiled and re-
plied, “And what will my reward be?”
“Well, you can get bigger nets and catch
more fish!” was the tourist’s answer.
“And then what will my reward be?”
asked the fisherman, still smiling.



The tourist replied, “You will make money
and you’ll be able to buy a boat, which will
then result in larger catches of fish!”

“And then what will my reward be?”
asked the fisherman again.

The tourist was beginning to get a little
irritated with the fisherman’s questions.
“You can buy a bigger boat, and hire
some people to work for you!” he said.
“And then what will my reward be?”

The tourist was getting angry. “Don’t you
understand? You can build up a fleet of
fishing boats, sail all over the world, and
let your employees catch fish for you!”
Once again the fisherman asked, “And
then what will my reward be?”

The tourist was red with rage and shouted
at the fisherman, “Don’t you understand
that you can become so rich that you will
never have to work for your living again!
You can spend all the rest of your days sit-
ting on this beach, looking at the sunset.
You won’t have a care in the world!”

The fisherman, still smiling, looked up
and said, “And what do you think am I
doing right now?”

4. IMPLEMENTATION
AND MONITORING

Conventions ratified by states are binding upon
them. However, the effectiveness of internation-
al instruments depends on the willingness of
states to both enforce the instruments through
national laws as well as conforming to the find-
ings of the monitoring authorities. There are
limited possibilities of sanctions against a state
in breach of its obligations. Often the enforce-
ment depends on the “mobilisation of shame”.
Such weak enforcement mechanisms have
led to calls for linking human rights, and par-
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ticularly labour rights, with trade. This would
open the possibility of trade sanctions against
states violating international standards. This
issue, however, is highly controversial. Trade
sanctions would force states to legislate against
certain practices, e.g. the prohibition of child
labour, but in general, the problems require
much more complex solutions.

For the enforcement of international standards,
the ILO and the UN have developed various
supervisory and complaints procedures.

States parties to ILO Conventions have to sub-
mit periodic reports which are analysed and
commented on by the Committee of Experts
on the Application of Conventions and Rec-
ommendations. The Reports of this Commit-
tee are consequently submitted to the annual
International Labour Conference. Each year,
the Conference goes through a peer review ex-
ercise and issues conclusions concerning the
application of the Conventions by a number
of member states. Although this procedure
may seem a rather toothless instrument of
implementation, more than 2.000 changes in
national labour and social legislation in over
130 countries have been noted since 1967.

Besides this supervisory mechanism, the ILO
provides two separate complaints proce-
dures for the implementation of labour stand-
ards. The first allows employers’ or workers’
organisations to file a complaint against a
member state. The second one allows a mem-
ber state and delegates at the International
Labour Conference (government, worker or
employer delegates) to make a complaint
against another member state. Thereafter, a
commission of inquiry may be appointed.

Apart from these mechanisms, a special Com-
mittee on Freedom of Association examines
allegations of violations of trade union rights.
Complaints may be made against any gov-
ernment whether it has ratified the relevant
conventions or not. Since its inception in 1950
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the Committee has experienced success rang-
ing from the amendment of laws and the rein-
statement of dismissed workers to the release
of imprisoned trade union members.

The assigned UN body that monitors the ap-
propriate implementation of the ICESCR is the
Committee on Economic, Social and Cultur-
al Rights. Unlike other human rights treaty
bodies it was not established by a correspond-
ing instrument but, in 1985, entrusted by the
ECOSOC with the monitoring of the Covenant.
The Committee now operates under the guid-
ance of 18 independent experts. In November
2005, the Committee issued a General Com-
ment on the right to work which explains
and elaborates the content of this right and
the measures tates should take to realise it. As
the right to work correlates with the right to
non-discrimination, other General Comments
relate to work-related issues. For example the
General Comment on the equal right of men
and women to the enjoyment of all economic,

GOOD TO KNOW
PR
International Programme on the

Elimination of Child Labour (IPEC)

In 1992 the ILO has developed the Internation-
al Programme on the Elimination of Child La-
bour (IPEC). Working together with national
governments, social partners, as well as NGOs,
IPEC operates to develop special programmes,
taking into account the complexity of the mat-
ter and the necessity for thoughtful and con-
sistent methods of remedying the problem.
For example in order to find alternatives to
child labour, IPEC has launched programmes
to withdraw children from the workforce and

1.GOOD PRACTICES

social and cultural rights includes the obliga-
tion for a progressive realisation of equal pay.
States parties to the Covenant have to submit
reports every 5 years, outlining the legislative,
policy and other measures taken to guaran-
tee economic, social and cultural rights. After
an analysis of the reports by the Committee
and discussions with delegates of the states
concerned, the Committee issues its consid-
erations in its “Concluding Observations”. On
several occasions the Committee has identi-
fied violations of the Covenant and subse-
quently urged states to desist from any further
infringements of the rights in question.

It is not yet possible, however, for individu-
als or groups to submit formal complaints re-
garding the infringement of their rights to the
Committee. An Optional Protocol to the ICE-
SCR was adopted by the UN General Assembly
on 10 December 2008; by January 2012 only
five states have ratified the Optional Protocol,
therefore it has not yet entered into force.

provide them with educational alternatives, as
well as providing their families with alterna-
tive sources of income and security. Since its
foundation, IPEC has been able to enlarge its
operational activities from the initial six coun-
tries to a current total of 88 countries, with an
annual expenditure on technical cooperation
projects reaching over US$61 million in 2008.
This makes IPEC the largest programme of its
kind in the world.

In contrast to the positive trends of the pre-
vious study completed in 2006 entitled “The
End of Child Labour: Within Reach”, the 2010
ILO Report “Accelerating Action against Child
Labour” shows growing concerns in respect



of the efforts to eliminate (the worst forms of)
child labour. The report states that the global
number of child workers has continued its de-
clining trend, falling in total from 222 million
to 215 million between 2004 and 2008 (3%).
However, this decline has slowed to a worry-
ing extent. The report also expresses concerns
over the impact of the global economic crisis
which may further inhibit progress towards
the goal originally suggested by the 2006 Glo-
bal Report on Child Labour: the elimination of
the worst forms of child labour by 2016. As a
result, at the International Labour Conference
in June 2010, the Governing Body introduced
the Global Action Plan, which provides a stra-
tegic agenda and action plan for the ILO and
IPEC to pursue the above goal. It also incor-
porates the “Roadmap for Achieving the Elim-
ination of the Worst Forms of Child Labour
by 2016” adopted by more than 450 delegates
from 80 countries at the Global Child Labour
Conference in The Hague in May 2010.
Further, the 2011 World Day Against Child La-
bour provided a global spotlight on hazardous
child labour, and called for urgent action to
tackle the problem.

In partnership with the African Football Con-
federation and the organisers of the African
Cup of Nations, IPEC carried out a major
campaign to raise awareness for child labour
issues on the occasion of the 2002 Champion-
ship in Mali. With the simple and straightfor-
ward message: “Red Card to Child Labour”, a
reference to the referee’s red card in a football
match, the campaign used a variety of media
sources — video, popular music and print,
distributed through television, radio, two in-
ternational airlines and the football matches
themselves - to reach millions of people in Af-
rica and beyond. Activities were carried out in
21 African nations and the national media in
several countries widely publicised the cam-
paign. It is estimated that 12 million persons

RIGHT TO WORK

in Kenya and 5 million in Zambia were aware
of the campaign alone. In some African coun-
tries, such as Egypt and Ghana, enthusiasm for
the campaign was so great that it continued to
be part of many later national or local football
competitions and other public events.

Did you know that...

e globally almost 306 million children
between the ages of 5 and 17 are in
employment.

e the number of child labourers (children
who are either under the minimum
age for work or above that age and en-
gaged in work that poses a threat to
their health, safety or morals, or are
subject to conditions of forced labour)
continues to decline, but to a lesser ex-
tent than some years before. Roughly
70% of all “children in employment”
(see above), in total 215 million, are
classified as child labourers.

e g little more than the half of all child
labourers, in total 115 million children,
are doing hazardous work. The
number of children engaged in haz-
ardous work has also declined, par-
ticularly among those aged below 15.

e an estimated 8.4 million children are
exposed to the worst forms of child
labour, including forced and bonded
labour (5.7 million), prostitution and
pornography (1.8 million), armed
conflicts (0.3 million) and criminal
activities (0.6 million).

e most child labourers aged 5 to 17 work
in agriculture (60%), some 26 % in the
service sector and 7% in industry.

¢ only one in five working children is in
paid employment, whereas the over-
whelming majority are unpaid family
workers.
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® among girls there is a decrease in child
labour numbers while male numbers
have increased slightly.

o the largest number of child labourers
is in the Asia-Pacific region (113.6 mil-
lion), followed by sub-Saharan Africa
(65.1 million), Latin America and the
Caribbean (14.1 million) and other
regions (22.4 million). However, child
labour is also common in developed
countries.

(Source: ILO. 2010. Accelerating Action

against Child Labour.)

®& Human Rights of the Child

Codes of Corporate Conduct regarding
Labour and Human Rights

Multinational companies can no longer
evade accountability for their activities any-
more. Their (financial) power can be com-
pared or is even exceeding those of states.
States are no longer the only potential viola-
tors of human rights; interest is growing in
the responsibility of private companies to
respect human rights. Both consumers and
international bodies, such as NGOs, have the
capacity to change accepted practices within
these corporations, through the exertion of
political pressure on an international scale,
or simple through the consumer’s choice not
to buy certain products. Increasingly, this

pressure results in the adoption of codes of
corporate conduct, including human rights,
labour standards as well as environmental
concerns.

Prominent examples, amongst others, are
the “Gap Inc. Code of Vendor Conduct” or
the “Levi Strauss and Co. Global Sourcing
and Operating Guidelines”. These self-
imposed company codes are directed to the
employees and/or company’s contractors and
suppliers. They cover, inter alia, standards
for occupational safety and health, freedom
of association, wages and benefits, working
time, child labour, non-discriminatory hiring
practices, etc. For more examples see http://
www1.umn.edu/humanrts/links/sicc.html.

There is clear evidence to demonstrate that
these efforts have a positive effect on social
conditions. However, the standards embodied
in these codes of conduct aim towards meeting
lower national standards rather than the high
level standards provided by the international
human rights instruments. Furthermore, there
is a lack of effective monitoring systems to
oversee these codes, especially when no ex-
ternal monitoring is designated in the code of
corporate conduct. It can be argued, therefore,
that often they pay nothing more than lip-
service to established standards. Or, as the In-
ternational Council on Human Rights already
stated in its publication “Beyond Voluntarism:
Human Rights and the Developing Interna-

Tabde 1.5, Ghobsal trends, im children's economec activity by region, 2004 and 2006 [5-14 age groupl

At and e Pacaiic B0 BL1 1Y
Lt America and the Canbbasn 111000 110566
b Saharam AInCE 100 SIS
et regom 8800 291
L] 1 30 S I FlAAG4

LE300 L3 188 4B
LhoaF KRR L114] 90
300 BEZLT ] JH A
13400 oFDo 53 43

1a&E04T 176453 16.F 14.5

(Source: ILO. 2010. Accelerating Action against Child Labour.)



tional Legal Obligations of Companies”: “By
definition, voluntary initiatives apply only to
those who accept them.” Nonetheless, they are
a step into the right direction to increased so-
cial accountability.

Multi-stakeholder Initiatives
Multi-stakeholder initiatives further contribute
to meeting the social (and ecological) chal-
lenges of global development. Such initiatives
bring together different stakeholders, includ-
ing representatives of government, trade un-
ions, companies and civil society, in an effort
to find joint solutions to complex problems.
A prominent example, among others, is the
Clean Clothes Campaign (CCC), an alliance of
organisations in 15 European countries, aimed
at improving working conditions in the global
garment and sportswear industries. The CCC
relies on a partner network of more than 200
allied organisations, including both unions and
NGOs in garment-producing countries. These
organisations identify local problems and help
to promote strategies to support workers in
their fight for their rights, if positive interven-
tion and resolution with respective companies
and public authorities fail (e.g. press releases,
remonstrative letters, demonstrations, public
campaigning to mobilise consumers and ac-
tivists around the world). Through evaluation,
monitoring and public campaigning in case of
human rights violations, the CCC pressures
companies to give these codes of corporate
conduct real meaning. The alliance has taken
up more than 250 cases of worker’s rights
violations, involving cases of discrimination
against union members, unsafe working con-
ditions, violence against workers, withholding
of wages, etc.

Another well-known multi-stakeholder initia-
tive is the Ethical Trading Initiative (ETI). The
initiative differs from others such as the CCC as
besides trade unions and labour rights organi-
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“Let us choose to
unite the powers of markets
with the authority of
universal principles.”
Kofi Annan.

sations, also certain private companies (over
70 in 2010) are part of this alliance. Besides
adopting the ETI Base Code, a model code of
labour practice derived from the Conventions
of the ILO and signing up to ETI’s Principles
of Implementation, member companies must
play an active part in ETI projects working in
conjunction with trade unions and NGOs. Fur-
thermore, annual reports have to be submitted
to the ETI Board; 20% of these are conducted
by random validation visits. Trends in company
performance are monitored by an independent
body, and membership may be terminated if
company performance drops. A comprehen-
sive assessment carried out between 2004 and
2006 confirmed that ETI members’ activities
helped to make workplaces safer, stamping
out child labour and encouraging suppliers to
pay workers their statutory entitlement. How-
ever, many issues remain.

Labelling of Items

Labelling items produced in conformity with
good social practices is a recent step to con-
tributing to better social practices and the pro-
tection of human rights. It permits consumers
to influence production practices by using
their purchasing power in support of good
practices. Today, there are labelling initiatives
in many countries, predominantly throughout
Europe and North America, and the prod-
uct range includes inter alia coffee, cocoa,
chocolate, orange juice, tea, honey, sugar and
bananas. Good Weave, formerly known as
RugMark, is an example of a global non-profit
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organisation working to end child labour in
the carpet and rug industry in South Asia. The
Good Weave label assures that no illegal child
labour was employed in the manufacture of a
carpet or rug.

Good Weave uses the sales from rugs and car-
pets as well as donations, to provide support
and education to former victims of child la-
bour practices. Since the foundation of Rug-
Mark International (RMI) in 1995 the number
of child labourers in the carpet and rug indus-
try has decreased from 1 million to 250.000.

The Fairtrade Labelling Organizations Inter-
national (FLO) exists to ensure a better deal
for marginalised and disadvantaged produc-
ers in developing countries. The FLO awards
a consumer label, the FAIRTRADE Mark, to
products which meet internationally recog-
nised standards of fair trade. This label may
be found in most major European supermar-
ket chains and replaced individual national
labels. It is only in the United States that
one FLO member still uses its original labels.
There, the Fair Trade Certified labels are the
indicators that Fairtrade standards have been
met. Fairtrade has experienced an impressive
growth through growing consumer support.
Fairtrade products are sold in 70 countries; in
some national markets Fairtrade products ac-
count for between 20 to 50% of market share
in certain sectors.

The UN Global Compact

The UN Global Compact (GC) is based on an
idea launched by the former UN Secretary-
General Kofi Annan in an address to the
World Economic Forum on 31 January 1999
calling on the business community to comply
with certain universally supported values and
to bring companies together with UN agen-
cies, labour groups and civil society. Annan
argued that the emerging trend of corporate
social responsibility (CSR) lacked an interna-

tional framework to assist companies in the

development and promotion of global, values-

based management. The Global Compact acts
to close that gap and received great accept-
ance from the business community.

It lays down 10 core principles in the areas of

human rights, labour, environment and anti-

corruption. As for labour, it includes commit-
ments to the compliance with the most basic
labour standards of the ILO, which include:

e freedom of association and the effective
recognition of the right to collective bar-
gaining;

e the elimination of all forms of forced or
compulsory labour;

e the effective abolition of child labour and;
e the elimination of discrimination in re-
spect to employment and occupation.

The ILO assists in formulating concrete meas-
ures to promote and apply these standards ef-

fectively.

The website http://www.unglobalcompact.
org provides easy access to information on the
principles of this initiative, including a list of
participating entities. Since the launch, hun-
dreds of companies, UN agencies, business
associations, labour organisations, civil soci-
ety organisations, academic participants and
cities have engaged in the Global Compact.
The Global Compact is a voluntary set of prin-
ciples. Although it has been widely recognised
as a positive step in encouraging corporations
to act responsibly, some questions remain as
to whether its implementation can be effec-
tive. Critics argue that its lack of legally en-
forceable standards, independent monitoring
and enforcement mechanisms, along with a
lack of clarity about the meaning of the stand-
ards themselves are challenges to the initia-
tive’s effectiveness.



2. TRENDS

Export Processing Zones (EPZs)

To attract foreign investors, an increasing
number of countries have established so-
called free trade zones that offer exemptions
not only from fiscal levies but also from the
obligation to comply with international labour
and environmental standards. In general, the
multinational corporations benefit from low
labour costs, however, high numbers of work-
ers flow into the zones because the salaries
are still higher than for corresponding jobs
outside the zones. As a result, the working
conditions may be less satisfactory, like, for
example, safety and health issues. Disregard of
fire prevention rules, failure to install first aid
facilities and unsafe machinery are only some
of the problems that may occur in the EPZs.
The conditions have certainly improved with
increased publicity; yet, problems remain.
According to estimations of the World Bank
(2008) there are 3.000 zones in 135 countries
and zone firms employing 68 million people.

Decline of Trade Unions

In some developed countries, labour union
membership is at an unprecedented low. In the
US, for example, only about 11.4% (in 2010)
of workers are members of trade unions. Fur-
thermore, trade unions have lost much of their
power in the developed world, due predomi-
nantly to the increase in political power held
by multinational corporations. Meanwhile in
most developing countries, freedom of asso-
ciation for labour unions scarcely exists. Ob-
stacles of various kinds are placed in the way
of organising workers and, in certain coun-
tries, violence, torture, arbitrary killings and
arbitrary arrests are routinely used to prevent
workers from uniting to claim their rights.
According to the Annual Survey 2011 of the In-
ternational Trade Union Confederation (ITUC)
in the year 2010, 90 people were killed due to
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their involvement in trade union activities. A
further 75 trade unionists were subjected to
death threats, some 2.500 arrested and 5.000
dismissed. The estimated number of unre-
ported cases is much higher.

Increasing International Mobility:

The Migration of Workers

Today, poverty and violence are the tragic rea-
sons behind millions of people leaving their
home countries in search of a better future.
Disparities in economic and industrial devel-
opment are further leading to an increase in
this practice. In total, there were 214 million
international migrants in 2010, making up 3%
of the world’s population, almost 50% of them
were women. The majority of people leaving
their home countries are migrating for work.
Migrant workers and their families account
for about 90% of total international migra-
tion. According to the ILO figures of 2010, ap-
proximately 105 million of the migrants were
economically active. The contribution of these
migrant workers to the world economy is enor-
mous; however, many migrants have to work
in terrible conditions. All too often, migrant
workers are subject to all kinds of discrimina-
tion and exploitation, have no access to social
protection and are denied their labour rights.
Furthermore, migrant workers, among other vul-
nerable groups, are most affected by economic
downturns. They are often employed in the con-
struction or tourism sectors, which are the first
to become destabilised in times of crisis.

The relevant ILO Conventions on Migrant
Workers (Conventions 97 and 143) have re-
grettably received relatively few ratifications
since states fear international scrutiny of their
immigration policies.

A positive development is the United Nations
International Convention on the Protection of
the Rights of All Migrant Workers and Mem-
bers of Their Families which entered into force
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on 1 July 2003. The Committee on Migrant
Workers (CMW) monitors the implementation
of the Convention. A further development is
the Multilateral Framework on Labour Migra-
tion as part of a plan of action for migrant
workers, adopted in the year 2004 by the In-
ternational Labour Conference.

Youth Unemployment
One of the most daunting problems facing
developed and developing countries alike is
the large and growing number of unemployed
youth. The level of uncertainty among young
men and women toward finding decent work
is high as the economic crisis has further ex-
posed the fragility of youth in the labour mar-
ket as revealed by the 2010 ILO Report “Global
Employment Trends for Youth: Special issue
on the impact of the global economic crisis on
youth”. The 2011 update of this report draws
the unfortunate conclusion that in the current
context of economic instability the situation
does not improve and future prospects are not
much better. According to the report
e 75.1 million young people were unem-
ployed throughout the world, which are
4.6 million more than in 2007;
e between 2008 and 2009, the global number

of unemployed youth increased by 4.5 mil-
lion (the average increase of the pre-crisis
period (1997-2007) was less than 100.000
persons per year);

e the youth unemployment rate rose sharply
during the crisis, from 11.6 to 12.7%;

e for example at the end of 2011 the youth
unemployment rate in the EU amounted
21%, in Spain even almost 50%;

e in most developed economies the share of
unemployed persons looking for a job for
12 months or longer is much higher for
young people than for adults. In Greece,
Italy, Slovakia and the United Kingdom,
young people were between two and three
times as likely to be long-term unemployed
compared to adults;

e between 2007 and 2010 part-time employ-
ment rates for youth increased in all devel-
oped economies, except Germany.

Long-term unemployment within certain sec-
tors of the population is known to affect social
cohesion and stability, while also contribut-
ing to widening economic and social divides
within societies. Youth unemployment is often
associated with serious social problems such
as violence, crime, suicide and abuse of drugs

“Youth make up more than 40 per cent of the world’s total
unemployed. There are an estimated 66 million unemployed young people
in the world today - an increase of nearly 10 million since 1965.
Under-employment is also another growing concern.

The majority of new jobs are low-paid and insecure.
Increasingly, young people are turning to the informal
sector for their livelihood, with little or no job protection,
benefits, or prospects for the future.”

Kofi Annan. 2001.




and alcohol, which consequently perpetuates
a vicious circle of unemployment.

Any policy or programme aiming at effectively
tackling youth-unemployment must address
the social, cultural and economic roots of the
issue, while also focusing on the differences in
needs and capabilities of that society’s unem-
ployed youth. The UN, the ILO and the World
Bank have created a Youth Employment Net-
work to address this problem at a global level.
(Source: ILO. The Youth Employment Network,
http://www.ilo.org/public/english/employ
ment/yen/)

HIV/AIDS and the World of Work

The HIV/AIDS problem is an issue which af-
fects almost all sectors of society and, in par-
ticular has made a significant impact on the
world of work.

According to UNAIDS the overall growth of
the global aids epidemic has stabilised as the
number of new HIV-infections has steadily
fallen since the late 1990s. The mortality rate
has also reduced significantly and today more
and more people are living with HIV, mostly
due to greater access to medical treatment.
Globally an estimated 34 million people were
living with HIV at the end of 2010; the major-
ity of which are employed (90%).

With these statistics in mind, it is clear that
the HIV/AIDS problem is a workplace issue
not solely due to its effect on labour capac-
ity, job attendance and productivity. Rather,
the workplace has a greater role to play re-
garding the overall struggle to limit both the
spread and economic and social effects of the
epidemic. HIV/AIDS threatens the livelihoods
of many workers and those who depend on
them - families, communities and enterpris-
es. Discrimination against and stigmatisation
of women and men with HIV threaten fun-
damental principles and work-related rights,
which consequently undermines efforts for
prevention and care.
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In 2001 the ILO adopted a Code of Practice
on HIV/AIDS and the world of work which
provides a framework to help prevent the
spread of HIV/AIDS, while also mitigating its
effects on the workplace, on both a local and
national level. Among the Code’s key princi-
ples are non-discrimination in employment,
gender equality, a healthy working environ-
ment, no HIV testing for purposes of employ-
ment, confidentiality and the continuation of
the employment relationship.

In 2010, the International Labour Conference
adopted the first international labour stand-
ard on HIV and AIDS: the Recommendation
concerning HIV and AIDS and the World
of Work (No. 200). The Recommendation
contains inter alia the protection against
discrimination in both recruitment and the
terms and conditions of employment. Fur-
thermore it prohibits termination of employ-
ment on the basis of real or perceived HIV
infection.

(Source: ILO. ILO Programme on HIV/AIDS
and the world of work, http://www.ilo.org/
public/english/protection/trav/aids)

3. CHRONOLOGY

1919 Foundation of the ILO as part of the
Treaty of Versailles, which ended
World War I

ILO Forced Labour Convention

ILO Freedom of Association and
Protection of the Right to Organise
Convention

ILO Right to Organise and Collec-
tive Bargaining Convention

ILO Equal Remuneration Conven-
tion

ILO Abolition of Forced Labour
Convention

1930

1948

1949

1951

1957
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1958 ILO Discrimination (Employment
and Occupation) Convention
International Covenant on Eco-
nomic, Social and Cultural Rights
(ICESCR), Art. 6, 7, 8

International Covenant on Civil and
Political Rights (ICCPR), Art. 8

ILO rewarded with the Nobel Peace
Prize

ILO Minimum Age Convention
Convention on the Elimination of
All Forms of Discrimination against
Women (CEDAW)

Convention on the Rights of the
Child

International Convention on the
Protection of the Rights of All Mi-
grant Workers and Members of
their Families (entered into force in
2003)

1966

1966

1969

1973

1979

1989

1990

Foundation of the International
Programme for the Elimination of
Child Labour (IPEC)

ILO Declaration on Fundamental
Principles and Rights at Work

ILO Worst Forms of Child Labour
Convention

Creation of the Special Action Pro-
gramme to combat Forced Labour
(SAP-FL) by the ILO Governing
Body

Optional Protocol to the Interna-
tional Covenant on Economic, So-
cial and Cultural Rights (ICESCR)
(not yet in force)

Global Child Labour Conference in
The Hague, adoption of the “Road-
map for Achieving the Elimination
of the Worst Forms of Child Labour
by 2016”

1992

1998

1853

2001

2008

2010

SELECTED ACTIVITIES

ACTIVITY I @

YOUR BABY OR YOUR WORK!

Part I: Introduction

This activity involves a role-play about the
issues of women’s reproductive rights at the
workplace. Reproductive rights include the
right to choose whether to have or not to have
children.

Part II: General Information

Type of activity: Role play

Aims and objectives: To develop knowledge
about women’s reproductive rights, to give

participants a feeling of what it feels like to
be discriminated against, to promote equality,
justice and responsibility

Target group: Young adults, adults

Group size: 15-25

Time: 90 minutes

Skills involved: Critical thinking, opinion
building, linguistic and empathetic skills

Part III: Specific Information on the activity
Introduction:

“Ms. M. has been unemployed for almost a year
and is looking hard for a new job. Ten days
ago she went for an interview for her dream



job. Everything went well and she was offered
the position. The company asked her to have a
meeting with Mr. W., the personnel officer, in
order to sign the contract. She had already dis-
cussed her duties and other job-related issues at
the interview but just as Ms. M. was to sign the
contract, Mr. W. said that a condition of the job
was that she signs a declaration that she will
not have a baby for the next two years.”

Performance of the role-play:

e Divide the group into smaller groups (4-6
each).

e Read out the scenario and give each small
group twenty minutes to decide on an end-
ing for the story and to develop it into a role
play. The role play should start with the
meeting between Ms. M. and Mr. W. and
should not last for more than 5 minutes.

e Invite each small group to present their
role play. You might use the following
methods during their performance:

® Role Reversal: Without warning, stop the
action, ask actors to exchange roles and
continue the action from that point. De-
brief thoroughly.

e Replay: After a role play, change the situation
(e.g. Ms. M. is unable to get pregnant, Ms. M.
is already pregnant, etc.) and ask the actors
to replay the same scene with this change.

e Note possible comments of the partici-
pants for debriefing.

Feedback:

e Begin with feedback from each small
group (how did they develop the role play;
was it difficult?), then talk about the im-
plications and what should be done about
discrimination of this sort.

Starting points for the discussion:

e Was anyone surprised at the situation?

e On what kind of outcome did the groups
decide (realistic endings? good points -
weak points? is it better to be assertive,
aggressive or submissive?)

e What rights do women have in your coun-
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try (especially when they get pregnant)?

e Why did the company react that way -
was it fair?

e Were any human rights violated? If so,
which ones?

e If Ms. M. were a man, would the same
thing have happened to her?

e In what ways do men see this issue; differ-
ently from the way women do?

e What can be done to promote and protect
women’s reproductive rights?

Methodological hints:

Before starting the role play make sure that

the group has understood reproductive rights.

You might try to form single-sex groups, which

may lead to more provocative endings.

Tips for variation:

e Start with two volunteers to play the role
play, with the rest of the group as observers.

e Stop the presentation at intervals and ask
for comments.

e Ask observers to change roles with the ac-
tors.

e Add other characters to the situation (hus-
band, a trade union representative, etc.).

Part IV: Follow-up

Ask the group to do some research into repro-
ductive rights in their countries (interviews,
participate in human rights plays in public
places - invite observers to take part).
Related rights/further areas of exploration:
social rights, gender equality, discrimination.
(Source: Adapted from: Council of Europe.
2002. Compass: A Manual on Human Rights

Education with Young People.)

ACTIVITY II
FAIRLY DRESSED-UP?

Part I: Introduction
The distribution of wealth and power within
societies usually affects a person’s opportuni-
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ties to achieve full human rights and live a life
in dignity. In this case study the participants
examine the concept of “fairness” and reflect
on their own situations. They make connec-
tions between their own clothes and the peo-
ple who make them.

Part II: General Information

Type of activity: Case study

Aims and objectives: This activity helps par-
ticipants to make connections between their
own clothes and the people who make them.
In addition, it poses questions about our re-
sponsibilities in a globalised economy.

Target group: Young adults to adults

Group size: About 25

Time: 90 minutes

Material: Flip chart paper or blackboard,
markers or chalk; discussion questions
Handout: T-Shirt Math

Skills involved: Analysing, reflection, linguis-
tic and critical thinking skills

Part III: Specific Information on the Activity
Introduction:

Handout: T-Shirt Math

A T-shirt that sells for US$20 in the United
States is manufactured by an international cor-
poration in one of its factories in El Salvador.
This factory is an example of a maquiladora,
which is a foreign owned factory that assem-
bles goods for export. The Salvadoran work-
ers producing the shirt were paid US$0.56 an
hour. On average, a worker is able to sew ap-
proximately 4.7 shirts per hour.

In 1994, the Salvadoran government calcu-
lated that it would take about four times the
wages provided by a maquiladora worker to
support a family at a bare subsistence level.

Distribute the handout and ask the participants

to calculate the following (alone or in pairs):

e How much does a worker receive per
T-shirt?

e [f the workers’ wages were quadrupled,
how much would they make per hour?

e How much would they earn per T-shirt?

e If the company passed on this increased
cost to the consumer, how much would a
T-shirt cost?

Now imagine that the workers’ wages were

increased by ten times:

e What would be their hourly rate?

e How much would they earn per shirt?

e If the company passed on this increased
cost to the costumer, how much would
you pay for the shirt?

Instruction for the case study:

Ask the group members to check the labels

they can find on all their clothing. Then make

a list (chart paper, blackboard) and record all

the information about the labels and countries

where apparel is made. Once this list is com-

pleted, ask the participants to analyse the re-

sults. In almost every case, the majority of the

garments will indicate that they were made

in poorer countries. Discuss with the whole

group the following questions:

e  Who do you think made your clothes, sun-
glasses, shoes, buttons, zippers, etc.?

e Was it more likely a man, a woman, a
child?

e What do you imagine were these workers
paid?

e What kind of working conditions do they
face?

List the results on the flip chart/blackboard.

Evaluation of the case:

When approached about requiring better

wages for the workers who make our clothes

clothing retailers often assert that wages must

be held low so that consumers can have inex-

pensive products.

Discuss the following questions with the

group:

e Would you be willing to pay more for a
shirt? If yes, how much?



e Are any human rights of the Universal
Declaration of Human Rights violated?
Cite specific articles.

e  Why do manufacturers sell their goods in
western countries but produce them in
countries such as El Salvador, Bangladesh,
China?

e  Who should be responsible for seeing that
workers receive wages that are sufficient
to support themselves and their families?

Feedback:

Pose a summarising question and ask the par-

ticipants to respond in turns:

e  Which of the remarks that you have heard
here today will you especially remember
as meaningful?

e Try to think of a word or phrase that sums
up your feelings.

Methodological hints:

Case studies are often used to set up effective

debates. In this particular case, it is necessary

to create an environment of trust and respect
to have participants take part in the discus-
sion. Therefore, the whole group should think
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RIGHT TO
PRIVACY

THE RIGHT TO PRIVACY IN DEMOCRATIC SOCIETIES
THE RIGHT TO PRIVACY IN THE INTERNET
THE RIGHT TO PRIVACY WHILE COUNTERING TERRORISM

» No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation.
Everyone has the right to the protection of the law against such interference
or attacks.«

Article 12, Universal Declaration of Human Rights, 1948.
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ILLUSTRATION STORY

In August 2008 the Irish Data Protection
Commissioner received a complaint regarding
the alleged disclosure of personal information
by an airline. The complainant stated that in
June 2008, in response to a phone call, the
airline disclosed by email a travel itinerary
for herself and her husband to her husband’s
employer and on foot of this disclosure, her
husband was dismissed from his employment.
The complainant stated that her husband’s
employer had made a written statement to the
effect that the email in question was disclosed
by the airline on the provision of a surname
only. A copy of this statement was provided to
the Data Protection Commissioner.

In the course of this investigation, the airline
informed the Data Protection Commissioner
that security questions were asked prior to
the email in question being issued to the third
party. It did not dispute that it sent the email.
However, as the airline did not record the tel-
ephone call requesting the information, nor
were its security questions system prompted
and logged, it was not able to provide any
evidence to prove that the appropriate se-
curity questions were asked in this instance.

The Data Protection Commissioner also took
into consideration that the booking was made
from the complainant’s own computer using
a personal email address rather than from an
email address at her husband’s workplace.
On the basis of the information presented, to-
gether with the fact that the airline could not
provide evidence that its own security meas-
ures were in fact used on this occasion, the
Data Protection Commissioner arrived at the
decision, following the investigation of this
complaint, that the airline had contravened
the law by further processing the complain-
ant’s personal data and that of her husband
when it disclosed to her husband’s employer
their travel itinerary in an email.
(Source: Irish Data Protection Commissioner.
2009. Case Study 1: Disclosure of personal data
due to inappropriate security measures.)
\{A

Discussion questions e @ .
1. Which rights are at stake here?
2. Discuss the problems concerning disclo-

sure of sensitive data.

3. Which international protection system
could be used in such cases?
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NEED TO KNOW O

1. INTRODUCTION

Historical Development

of the Right to Privacy

The concept of privacy (Latin: privates, that
means separated from the rest) denotes that a
person can separate herself/himself from the
rest and so reveal herself/himself. While the
boundaries of privacy differ among different
cultures, they share a common basic under-
standing.

The first article on privacy in the US was pub-
lished by Warren and Brandeis in 1890. The
core of the liberal concept of freedom is
spelled out in the right to privacy, as it was de-
veloped throughout the late 18" and the entire
19" century. Through its historical develop-
ment privacy in the sense of an isolated zone
manifested itself in structures like the protec-
tion of the home, the family and the secrecy of
correspondence. Due to the establishment of
‘new media’ the secrecy of telecommunication
was added.

Since then, the way how to secure and protect
privacy has changed immensely due to tech-
nical improvements and especially since the
broad use of the internet. Especially within the
last decade the meaning and understanding of
privacy has changed because of the Web 2.0
and the extensive use of social networks.

Privacy and Human Security

A person whose privacy is massively in-
fringed cannot live a life free from fear
and free from want. The guarantee of ba-
sic protection of privacy rights is implicit
to living a life of human security.

o)
2. DEFINITION AND 0?
DESCRIPTION OF THE ISSUE

On the international level privacy is protected
within two major instruments, the Universal
Declaration of Human Rights (UDHR) and
the International Covenant on Civil and
Political Rights (ICCPR).

Article 12 of the UDHR reads:

“No one shall be subjected to arbitrary in-
terference with his privacy, family, home
or correspondence, nor to attacks upon
his honour and reputation. Everyone
has the right to the protection of the law
against such interference or attacks.”
Article 17 of the ICCPR stands as the
major international provision regarding
privacy. It reads:

“1. No one shall be subjected to arbitrary
or unlawful interference with his priva-
¢y, family, home or correspondence, nor
to unlawful attacks on his honour and
reputation.

2. Everyone has the right to the protec-
tion of the law against such interference
or attacks.”

The Human Rights Committee has the task
to monitor the implementation of the ICCPR.
Furthermore, it issues General Comments
on specific issues concerning the Covenant.
Especially General Comment No. 16 on the
right to respect privacy, family, home and
correspondence, and protection of honour
and reputation (Art. 17) of 1988 and General
Comment No. 19 on the protection of the
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family, the right to marriage and equality of
spouses (Art. 23) of 1990 are relevant for the
area of privacy protection.

As mentioned in General Comment No. 16, Art.
17 protects the right of every person against
arbitrary or unlawful interference with her/
his privacy. According to the Human Rights
Committee these rights have to be protected
against interferences by the state but also
against violations by other natural or legal
persons. The Committee sets out a broad un-
derstanding of the term ‘family’, so not only
the ‘typical’ family of a married couple with
children is comprised, but also other types of
families. Article 17 of the ICCPR does not con-
tain a specific limitations clause.

Contents of the Right to Privacy _GDL?
The right to privacy according to Article 17
ICCPR can be split up in several subgroups,
i.e. privacy, identity, integrity, intimacy, au-
tonomy, communication, and sexuality.

e Privacy:

The right to privacy in the narrow sense,
as adopted from Article 12 UDHR, pro-
tects that specific field of individual ex-
istence which does not touch the sphere
of privacy of others. It can also be un-
derstood as this part that does not fall
in any of the other categories mentioned
below.

¢ Identity:

Identity includes personal ‘features’ like
one’s name, appearance, clothing, hair,
gender, genetic code as well as confes-
sion or belief.

* Integrity:

Personal integrity is also protected by Ar-
ticle 17 ICCPR, this means that for exam-
ple medical treatment without consent
or even against the will of a patient is to

be understood as an infringement of the
right to privacy.

¢ Intimacy:

Intimacy is first and foremost secured by
the protection of the home and of corre-
spondence as well as by data protection.
A person is protected against publishing
of her or his personal details without
prior consent.

* Autonomy:

This covers the area of self-realisation
of human beings. It is the right to one’s
own body, which gives also the right to
act against one’s own body, also includ-
ing committing suicide.

¢ Communication:

This area covers interaction with other
persons and gives - apart from the spe-
cial protection of the family - a right to
develop relationships with other people.
e Sexuality:

Sexual autonomy is a special and partic-
ularly important part of the right to pri-
vacy. Any regulation of sexual behaviour
constitutes an interference of the right to
privacy. Interference is only allowed if it
is absolutely necessary for the protection
of those people affected (e.g. children).
(Source: Manfred Nowak. 2005. CCPR
Commentary, Art. 17 CCPR.)

Especially Vulnerable Groups

® Persons with disabilities
Persons with disabilities who need
special care and help often are likely
to suffer interference with their rights
to privacy, e.g. if they are kept in
closed facilities.

e People affected by diseases and the
elderly
Persons affected by diseases or the



elderly living in hospitals, caring or
nursing homes are at particular risk of
infringements of their right to privacy.
e Children
Concerning the new media children
are likely to suffer infringements of
their right to privacy if they disclose
personal information on social net-
works or the internet in general.
®& Human Rights of the Child

3. INTERCULTURAL

RES
PERSPECTIVES AND

CONTROVERSIAL ISSUES

The Erosion of the Right to Privacy by
Counter-Terrorism Policies

While dealing with current counter-terrorism
policies, states often emphasise that there
are mainly two new dynamics which must
be considered together with the protection of
the right to privacy. Firstly, states demand that
their ability to prevent and investigate terrorist
acts is strongly connected, almost solely with
increased surveillance powers. Therefore the
vast majority of counter-terrorism legislation
after the terrorist attacks of 11 September 2001
has focused on increasing governments’ pow-
ers to conduct surveillance. Secondly, states
hold the view that because terrorism is a
worldwide issue, the search for terrorists can-
not be bound by national borders. The help
of third parties, which are potentially in pos-
session of extensive amounts of intelligence
on individuals, constitutes a rich resource for
identifying and monitoring terrorist suspects.
As a result of these views, states which lack
constitutional or statutory legal safeguards
have been able to radically transform and ex-
pand their laws concerning surveillance with
only a few restrictions. In countries which
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have such constitutional and legal safeguards,
governments have put the protection of the
right to privacy on the line by not applying
and transforming these existing safeguards to
their cooperation with such third countries as
well as private actors, or by replacing domestic
surveillance systems by extraterritorial ones.

States can make use of legal targeted surveil-
lance measures, but only if it is a case-specific
interference, on the basis of probable cause
or reasonable grounds and fully respects
human rights. The rule of law requires that
there must be some factual basis, related to
the behaviour of an individual, which justifies
the suspicion that she/he may be engaged in
criminal activities.

The developments within the last years show
that there has been a disproportionate rise in
communications surveillance, by intelligence
and law enforcement agencies worldwide.
There is an undeniable focus on new tech-
nologies (e.g. “bugs” and tracing technolo-
gies that can access the geographical position
of mobile phones, technology that reports
to governments the contents of private text
conversations of users of Voice over Internet
Protocol (VoIP), or that installs spyware on
suspects’ computers in order to enable remote
computer access). In some countries, encryp-
tion technologies that make communications
more secure but more difficult to intercept ha-
ven even been banned.

(Source: United Nations. 2009. Report of the
Special Rapporteur on the promotion and
protection of human rights and fundamental
freedoms while countering terrorism.)

®& Rule of Law and Fair Trial
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Types of Surveillance Used, Arrests, and Convictions for Intercepts installed January 1 until

December 31, 2011, US

Reporting Orders with | Wire Oral (inclusive | Electronic | Combination | Persons | Persons
Jurisdictions | intercepts (inclusive Microphone) (inclusive arrested | convicted
installed any type of Digital

telephone: Pager, Fax,

Standard, Computer)

Cell, Mobile)
Total 2189 2092 4 87 3547 465
Federal 367 358 1 8 1006 47

(Source: US Courts Statistics 2011,

WWW.uscourts.gov/uscourts/Statistics/WiretapReports/2011 /Table6.pdf.)

Extended Powers to Stop, Question, and
Search

Under the excuse of “counter-terrorism meas-
ures”, states have increased their activities
to identify, scan, and tag the general public.
Therefore they use various techniques, which
can violate an individual person’s right to
privacy: When surveillance is done at pub-
lic places concerning larger groups of people,
these surveillance measures are typically sub-
ject to weaker regimes of authorisation and
judicial oversight. The existing human rights
standards have been stretched, twisted and
breached through the use of stops and search-
es, through increased surveillance of finan-
cial, communications and travel data, through
the use of profiling to identify potential sus-
pects, through the compilation of various lists
and databases to calculate the probability of
suspicious activities and identify individuals
seen as worthy of further scrutiny. During the
last years even more advanced techniques
were applied, for example the collection of
biometrics or the use of body scanners that
can see through clothing.

The overall trend affirms the alarming de-
velopment that states have increased their
powers to stop, question, search, and iden-
tify individuals, while reducing their do-
mestic legal controls to prevent the misuse

of these powers. These powers have given
cause for concern regarding ethnic profiling
and discrimination in various countries and
concerns that these newly increased powers
cause serious tensions between citizens and
the state.

(Source: United Nations. 2009. Report of the
Special Rapporteur on the promotion and
protection of human rights and fundamental
freedoms while countering terrorism.)

®& Anti-Racism and Non-Discrimination

The Use of Biometrics and Dangers of Cen-
tralised Identity Systems

The use of biometric techniques, such as
facial recognition, fingerprinting, and iris-
scanning, constitutes a key component to
new identity policies.

Due to the increasing collection of biometric
information, failure rates and flaws may rise
significantly. This can result in the wrong-
ful criminalisation of individuals, as well as
social exclusion. Furthermore, unlike other
identifiers, biometrics cannot be revoked.
Once copied and misused by a party, it is not
possible to give an individual a new biomet-
ric signature. Linked to this issue, it has to be
noted that, contrary to its scientific objectiv-
ity, DNA evidence can also be falsified. The
centralised collection of biometrics presents a
risk of causing miscarriages of justice, which



can be illustrated by the following example:
“Following the Madrid bombings of 11 March
2004, the Spanish police managed to lift a fin-
gerprint from an unexploded bomb. Finger-
print experts from the United States Federal
Bureau of Investigation (FBI) declared that a
lawyer’s fingerprint was a match to the crime-
scene sample. The person’s fingerprint was
on the national fingerprint system because
he was a former soldier of the United States.
The individual was detained for two weeks
in solitary confinement, even though the
fingerprint was not his. Examiners failed to
sufficiently reconsider the match, a situation
that was made worse for him when it was
discovered that he, as a lawyer, had defended
a convicted terrorist, was married to an Egyp-
tian immigrant, and had himself converted
to Islam.”

(Source: United Nations. 2009. Report of the
Special Rapporteur on the promotion and
protection of human rights and fundamental
freedoms while countering terrorism.)

Circulation of Watch Lists

Another available technique is watch-list
monitoring. Starting with United Nations
Security Council Resolution 1267, which
has been adopted unanimously in 1999 af-
ter recalling several other Resolutions (1189
(1998), 1193 (1998) and 1214 (1998)) on the
situation in Afghanistan. The Council estab-
lished a sanctions regime to cover individuals
and entities associated with Al-Qaida, Osama
bin Laden and/or the Taliban wherever locat-
ed, which is best known as “the Al-Qaida and
Taliban Sanctions Committee”. The regime
has since been reaffirmed and modified by a
dozen further UN Security Council Resolu-
tions (including Resolutions 1333 (2000),
1390 (2002), 1455 (2003), 1526 (2004), 1617
(2005), 1735 (2006), 1822 (2008) and 1904
(2009)) so that the sanctions measures can
now be applied to designated individuals and

RIGHT TO PRIVACY

entities associated with Al-Qaida, Osama bin
Laden and/or the Taliban wherever located.
Since the US Invasion of Afghanistan in 2001,
the sanctions have been applied to individuals
and organisations in all parts of the world.
(Source: United Nations Security Council
Counter Terrorism Committee, http://www.
un.org/en/sc/ctc/rights.html.)

On 19 December 2006 the Security Council
adopted Resolution 1730 (2006) in order to
establish a de-listing procedure. Those who
found themselves on the list could ask the
Committee to consider their case. The list-
ing procedure also remained undefined until
22 December 2006 when the Security Council
adopted Resolution 1735 (2006). This Reso-
lution also provided a series of forms which
countries should fill out, in order to put names
of people and entities that have connection to
the Taliban onto the list.

In addition, the Security Council by Resolu-
tion 1904 (2009) established the Office of the
Ombudsperson, to assist the Committee in
considering de-listing requests.

(Sources: Tessa Van Lieshout. 2006. The Unit-
ed Nations and the fight against terrorism.;
United Nations Security Council Committee
pursuant to Resolutions 1267 (1999) and 1989
(2011) concerning Al-Qaida and associated in-
dividuals and entities.)

®& Rule of Law and Fair Trial

Collecting Data in Centralised Databases
Despite that new biometric techniques can, in
some circumstances, be a legitimate tool for
the identification of suspects, the issue of stor-
ing biometrics not in an identity document, as
for example a passport, but in a central da-
tabase constitutes reasons for concern. This
course of action increases information secu-
rity risks by leaving individuals vulnerable in
comparison to the states.

Therefore, in 2009, the United Nations were
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requested by several Data Protection and
Privacy Commissioners to ‘prepare a legally
binding instrument which clearly sets out in
detail the rights to data protection and priva-
cy as enforceable human rights’. Meanwhile,
governments are invited to adopt legal instru-
ments accordingly, as well as the Council of
Europe (CoE), in accordance with Article 23
of the Council of Europe Convention on Data
Protection which is in the process of being re-
viewed. However, they have to make a serious
attempt to move forward on the international
level to improve universal standards of privacy
protection, not solely in the interest of protect-
ing individual rights, but also - although not
equally - in the interest of lowering barriers to
transborder data flows.

On the other hand, there have been certain
developments on the national level, which
have given rise to concern even in some of
the most liberal societies. For example the
UK House of Lords Select Committee on the
Constitution noted: “Surveillance is an ines-
capable part of life in the UK. Every time we
make a telephone call, send an email, browse
the internet, or even walk down our local high
street, our actions may be monitored and re-
corded. To respond to crime, combat the threat
of terrorism, and improve administrative effi-
ciency, successive UK governments have gradu-
ally constructed one of the most extensive and
technologically advanced surveillance systems
in the world. At the same time, similar devel-
opments in the private sector have contributed
to a profound change in the character of life in
this country. The development of electronic sur-
veillance and the collection and processing of
personal information have become pervasive,
routine, and almost taken for granted. Many
of these surveillance practices are unknown to
most people, and their potential consequences
are not fully appreciated.”

(Sources: Peter Malanczuk. 2009. Data, Trans-
boundary Flow, International Protection; 31st

International Conference of Data Protection
and Privacy Commissioners. 2009. Standards
on Privacy and Personal Data.)

Privacy on the Internet- Social Networks

In view of the rapid development of informa-
tion technology and the expansion of global
communication networks (e.g. Facebook
had 901 million members in April 2012), the
appropriate international regulation of tran-
snational data flows and the harmonisation
of respective national laws will remain high
on the law-making agenda in years to come.
There are multiple legal questions linked with
the issue of rapid growth of social networking
sites, one of them is the protection of person-
al data and the topic of privacy in general.

Social networking sites (e.g. Facebook, Twit-
ter, Friendster, etc.) offer their users an easy
way to share information about themselves
and others. However, many users realise
quickly that the information they intend to
share only with their friends might find its
way into the hands of the authorities, stran-
gers, the press, and the public at large. For
example, job recruiters check such sites for
the purpose of background checks on poten-
tial employees. Performing a search through
using these sites may result in a substantial
amount of personally identifiable information
about a person. The vigorously enforced real-
name policy of some social networking sites
add to the problem. Closely linked to this is-
sue is the possibility that anyone of a user’s
several hundred “friends” can download all
the information they want and use it wherever
and however they wish (for example pictures).
Reality shows that access is extended beyond
friends and members. Users need to realise
that anyone, like prospective employers, law
enforcement, etc. can gain access to photo-
graphs, comments and information posted on
profile pages. However, this information com-
ports with the image one would like to portray



to the world outside the network. Often us-
ers who expect their information to be viewed
only by people they know are surprised how
broadly their personal data is disseminated.
The main problem is that once it is published
online, they retain poor or even no control
over it.

Default privacy settings on individual ac-
counts allow a great deal of information to
be displayed to anyone who views a profile.
Therefore ‘privacy by design’, i.e. appropri-
ate privacy settings as default settings and
already included in designing websites and
programmes, would be the preferred solution
to provide sufficient protection of personal
data.

Personal features such as blogs and comments
can be accessed by anyone viewing a profile
page. If the operator of social networking sites
would set the default settings at a higher level,
users would immediately gain more control
over their personal data. Privacy policies, like
all agreements, should be clear and easy to
follow, so that users have a firm grasp on what
they are signing-up for. Unfortunately, web
sites’ privacy policies, and terms of use often
seem overly cross-referenced and unnecessary
complicated. This makes the task of reading
through the information more difficult than it
needs to be.

In April 2012 the Council of Europe’s Commit-
tee of Ministers adopted a Recommendation
on the protection of human rights with re-
gard to search engines, stating that member
states should look after transparency regard-
ing the way information is accessed via search
engines, enhance transparency in the collec-
tion of personal data, etc.

(Sources: Council of Europe. 2012. Recom-
mendation on the protection of human rights
with regard to search engines.; Peter Malanc-
zuk. 2009. Data, Transboundary Flow, Inter-
national Protection.)
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Child Pornography

The Convention on the Rights of the Child
which entered into force in 1990 was the
first legally binding document on the human
rights of children. Article 16 adopts the same
language as the UDHR, for granting privacy
rights to children.

In supplementing the Convention, which re-
quires governments to protect children from
all forms of sexual exploitation and abuse
and take all measures possible to ensure that
they are not abducted, sold or trafficked, the
Optional Protocol to the Convention on the
Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography
requires states parties to prohibit the sale of
children (also for non-sexual purposes - such
as other forms of forced labour, illegal adop-
tion and organ donation), child prostitution
and child pornography and make such of-
fences punishable by appropriate penalties.
Currently there are 143 states parties to this
Optional Protocol (May 2011).

®& Human Rights of the Child

4. IMPLEMENTATION
AND MONITORING

In most countries, basic human rights provi-
sions are laid down in the constitution. The
constitution usually also provides for possibil-
ities to invoke human rights provisions before
domestic courts in case of an alleged violation
of these rights. On the international level, hu-
man rights treaties have been concluded to
protect human rights. Once a state becomes
a party to such a treaty, it is obliged to imple-
ment and guarantee the enforcement of the
provisions at the domestic level. International
law does not prescribe how the state has to
implement such provisions, it depends on the
organisation of the domestic legal order.
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United Nations ..D

For monitoring the implementation of the
human rights provisions some of the human
rights treaties like the UN Covenant on Civil
and Political Rights (ICCPR) provide for a su-
pervisory mechanism. This mechanism con-
sists of a reporting system whereby states
parties are obliged to report at regular intervals
to an international monitoring body on how
they have implemented the treaty provisions.

The Human Rights Committee is a body of
independent experts which monitors the
implementation of the ICCPR by the states
parties to the Covenant. All states parties are
obliged by the Covenant to submit regular
reports to the Committee on how the rights
are being implemented. States must report
initially one year after acceding to the Cov-
enant and then whenever the Committee
requests a report (usually every four years).
The Committee examines each report and ad-
dresses its concerns and recommendations to
the state party in the form of “Concluding
Observations”.

In addition to the reporting procedure, Article
41 of the Covenant provides for the Committee
to consider so-called inter-state complaints.
Furthermore, the First Optional Protocol to
the Covenant gives the Committee compe-
tence to examine individual complaints too,
with regard to alleged violations of the Cov-
enant by states parties to the Protocol.

Furthermore, the Human Rights Committee
publishes its interpretation of the content of
human rights provisions, in the form of Gen-
eral Comments on specific thematic issues.
For example, in its General Comment No.
16: The right to respect of privacy, family,
home and correspondence, and protection
of honour and reputation (Art. 17) it stated
the following:

“Even with regard to interferences that
conform to the Covenant, relevant legis-
lation must specify in detail the precise
circumstances in which such interferenc-
es may be permitted. A decision to make
use of such authorized interference must
be made only by the authority designated
under the law, and on a case-by-case ba-
sis. Compliance with article 17 requires
that the integrity and confidentiality of
correspondence should be guaranteed de
jure and de facto. Surveillance, whether
electronic or otherwise, interceptions of
telephonic, telegraphic and other forms
of communication, wire-tapping and
recording of conversations, should be
prohibited. Searches of a person’s home
should be restricted to a search for neces-
sary evidence and should not be allowed
to amount to harassment. The gathering
and holding of personal information on
computers, data banks and other devices,
whether by public authorities or private
individuals or bodies, must be regulated
by law. Effective measures have to be tak-
en by States to ensure that information
concerning a person’s private life does
not reach the hands of persons who are
not authorized by law to receive, process
and use it, and is never used for purposes
incompatible with the Covenant. Every
individual should also be able to ascer-
tain which public authorises or private
individuals or bodies control or may con-
trol their files. If such files contain incor-
rect personal data or have been collected
or processed contrary to the provisions of
the law, every individual should have the
right to request rectification or elimina-
tion.”



The UN Special Rapporteur on @E
the promotion and protection

of human rights and fundamental
freedoms while countering terrorism

The different developments of the human rights
situation worldwide since 11 September 2001
have been well documented. The 9/11 attacks
were followed by a wave of racist attacks against
Muslims and Arabs just based on their appear-
ance, all around the world. Governments also
responded with wide-ranged legislative meas-
ures. Many states adopted laws formulating new
crimes, banning certain organisations, freezing
assets, restraining civil liberties and reducing
the safeguards against human rights violations.
This caused a dangerous tendency to legitimise
human rights violations under the pretext of
fighting terrorism. States which overreacted to
the threat posed by terrorism risked violating
human rights not only of the alleged terrorists
but also of their own citizens, whose rights and
liberties may therefore be diminished.

With the establishment of the Counter-Terror-
ism Committee Executive Directorate (CTED)
by Security Council Resolution 1535 (2004), the
Committee began moving toward a more pro-
active policy on human rights. CTED was man-
dated to liaise with the Office of the UN High
Commissioner for Human Rights (OHCHR)
and other human rights organisations in mat-
ters related to counter-terrorism, and a human
rights expert was appointed to the CTED staff.
Additionally, in April 2005, the Commission on
Human Rights, in Resolution 2005/80, decided
to appoint a Special Rapporteur on the pro-
motion and protection of human rights and
fundamental freedoms while countering ter-
rorism. In his 2009 Report he very extensively
dealt with the right to privacy and its erosion by
counter-terrorism measures: Once an individ-
ual is being formally investigated or screened
by a security agency, personal information is
shared among security agencies for reasons of
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countering terrorism and the right to privacy is
almost automatically affected. These are situa-
tions where states have a legitimate power to
limit the right to privacy under international
human rights law. However, countering terror-
ism is not a trump card which automatically
legitimates any interference with the right to
privacy. Every instance of interference needs to
be subject to critical assessment. Article 17 of
the ICCPR is the most important legally bind-
ing treaty provision on the human right to pri-
vacy at the universal level.
(Sources: OHCHR. 2007. Human Rights, Ter-
rorism and Counter-terrorism.; Tessa van Lie-
shout. 2006. The United Nations and the fight
against terrorism.; United Nations. 2009. Re-
port of the Special Rapporteur on the promotion
and protection of human rights and fundamen-
tal freedoms while countering terrorism.)
Regional Conventions and _®°’_P
Monitoring Bodies
European Union Efforts
Already in 1995 the Council of the Europe-
an Union (“EU Council”) and the European
Parliament adopted Directive 95/46/EC on
Protection of Individuals with Regard to the
Processing of Personal Data and on the Free
Movement of such Data (“Data Protection
Directive”) in order to harmonise laws in EU
Member States.
The Data Protection Directive had two purpos-
es, one was to offer data protection to indi-
viduals and the other was to remove obstacles
to the free flow of personal data among EU
member states. The Data Protection Directive
applies to the processing of personal informa-
tion in electronic as well as manual files.
Rights include
e the right to correct inaccurate data,
e the right to prevent unlawful processing,
and
e the right to opt out free of charge from be-
ing sent direct marketing advertisements.

367



368

RIGHT TO PRIVACY

The express consent of the individual is re-
quired for the commercial and government
use of sensitive personal data relating to
health, sex life, or religious or philosophical
convictions. This Directive had created in-
creasing pressure on countries outside of the
EU to adopt similar strict personal data protec-
tion laws, to ensure that certain types of infor-
mation flows will continue with Europe.

In 1997 the supplementing Directive 97/66/EC
of the European Parliament and the EU Coun-
cil concerning the Processing of Personal Data
and the Protection of Privacy in the Telecom-
munications Sector (“Telecommunications
Privacy Directive”) was adopted, covering
telephone, digital television, mobile networks,
and other telecommunications systems. By
this Directive carriers and service provid-
ers are obliged to ensure the privacy of the
communications of users, including internet
communications and activities. The Telecom-
munications Privacy Directive restricts access
to billing data and limits marketing activity,
which means that once a call is completed,
information collected in the delivery of a com-
munication must be deleted.

In 2002 the European Parliament and the EU
Council adopted Directive 2002/58/EC con-
cerning the Processing of Personal Data and
the Protection of Privacy in the Electronic
Communications Sector (“E-Privacy Direc-
tive”). Member States have to adopt legisla-
tion requiring the retention of the traffic data
and location data of all communications tak-
ing place over mobile phones, SMS, fixed
telephone lines, faxes, e-mails, chat rooms,
the internet, or any other electronic commu-
nication device. These measures can be im-
plemented for a variety of reasons, including
national security, crime prevention and law
enforcement. The E-Privacy Directive includes
new definitions for protecting calls, communi-

cations, traffic data and location data to pro-
vide for a broader enhancement of privacy.
All information transmitted over the Internet
(“traffic”) is covered, but “spam”, i.e. unsolic-
ited commercial marketing via e-mail without
consent is prohibited, and mobile phone users
are protected from exact location tracking and
surveillance by state agencies.

In 2006 the EU followed up with Directive
2006/24/EC of the European Parliament and
of the Council on the Retention of Data Gen-
erated or Processed in Connection with the
Provision of Publicly Available Electronic
Communications Services or of Public Com-
munications Networks, which amended the
E-Privacy Directive. This very controversial
Directive requires providers to store data for
a period between six months and two years.

In 2007, an agreement was reached between
the EU and the US on the transfer of personal
financial data from the Brussels-based bank-
ing consortium Society for Worldwide Inter-
bank Financial Telecommunication (“SWIFT”)
to the US Department of Treasury, and SWIFT
therefore joined the safe harbour principles.
Additionally, the EU and the US agreed on a
mechanism for the transfer of passenger name
record data (Agreement between the Euro-
pean Union and the United States of America
on the Processing and Transfer of Passenger
Name Record [PNR] Data by Air Carriers to
the United States Department of Homeland
Security). In 2006, a similar agreement on the
same matter had been struck down by the
European Court of Justice (European Parlia-
ment v Council of the European Union and
Commission of the European Communities
[30 May 2006]).

In 2012 a Draft Regulation on the protection
of individuals with regard to the processing
of personal data and the movement of such



data and a Draft Directive on the protection
of individuals with regard to the processing
of personal data by competent authorities
for the purpose of prevention, investiga-
tion, detection or prosecution of criminal of-
fences or the execution of criminal penalties,
and the free movement of such data are be-
ing discussed. Article 16 of the Draft Directive
foresees a right to erasure of personal data for
individuals, when the processing of data does
not comply with the provisions.

(Sources: European Commission. 2012. Pro-
posal for a Regulation of the European Parlia-
ment and of the Council on the protection of
individuals with regard to the processing of
personal data and on the free movement of
such data (General Data Protection Regula-
tion).; Peter Malanczuk. 2009. Data, Trans-
boundary Flow, International Protection.)

European Convention on Human Rights
(ECHR)

Article 8 of the 1950 European Convention for
the Protection of Human Rights and Funda-
mental Freedoms provides for the following:

“(1) Everyone has the right to respect for
his private and family life, his home and
his correspondence.

(2) There shall be no interference by a
public authority with the exercise of this
right except as in accordance with the law
and is necessary in a democratic society
in the interests of national security, pub-
lic safety or the economic well-being of
the country, for the prevention of disorder
or crime, for the protection of health of
morals, or for the protection of the rights
and freedoms of others.”

The Convention created the European Com-
mission of Human Rights and the European

RIGHT TO PRIVACY

Court of Human Rights to monitor enforce-
ment. Both have been active in the enforce-
ment of privacy rights and have consistently
interpreted Article 8 expansively and restric-
tions narrowly. In the case of X v. Iceland (5
Eur. Comm’n H.R. 86.879) the Commission
found in 1976:

“For numerous Anglo-Saxon and French au-
thors, the right to respect “private life” is the
right to privacy, the right to live, as far as one
wishes, protected from publicity... In the opin-
ion of the Commission, however, the right to
respect for private life does not end there. It
comprises also, to a certain degree, the right to
establish and develop relationships with other
human beings, especially in the emotional
field for the development and fulfilment of
one’s own personality.”

(Source: Magdalena Sepulveda, Theo van
Banning et al. 2009. Human Rights References
Handbook.)

Council of Europe Convention on Auto-
matic Processing of Personal Data and Ad-
ditional Protocol

The Council of Europe Convention for the Pro-
tection of Individuals with regard to Automatic
Processing of Personal Data of 1981 which en-
tered into force in 1985 is open for signature
by any country in the world. The Convention,
which has been ratified by 44 states as of June
2012 was the first legally binding interna-
tional instrument with global significance on
data protection. Under this Convention, mem-
ber states are required to take the necessary
steps in their domestic legislation to apply the
principles of the Convention, for ensuring the
fundamental human rights of all individuals
with regard to the processing of personal data.

Furthermore, the Council of Europe is launching
a modernisation campaign for the Convention.
In times when personal information is con-
stantly recorded, communicated and analysed,
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often without our consent and our knowledge,
it is a necessity to determine legal protection
of our fundamental rights. At a time when the
boundaries between privacy and freedom have
become blurred, to revise the Convention will
be a necessary but demanding process.

With the increase of exchanging personal data
across national borders, it is necessary to en-
sure the effective protection of human rights
and fundamental freedoms and in particular
the right to privacy. Therefore the Additional
Protocol to the Convention, for the Protection
of Individuals with regard to Automatic Process-
ing of Personal Data, regarding supervisory au-
thorities and transborder data flows, entered
into force in 2004 (32 member states by June
2012). The Additional Protocol requires Parties
to set up supervisory authorities, exercising
their functions in complete independence of
state authorities, which are an element of the
effective protection of individuals with regard
to the processing of personal data.

American Convention on Human Rights
Article 11 of the American Convention on
Human Rights describes the right to privacy
in terms similar to the Universal Declaration
of Human Rights. In 1965, the Organization
of American States (OAS) proclaimed the
American Declaration of the Rights and Du-
ties of Man, which called for the protection
of numerous human rights, including pri-
vacy. The Inter-American Court of Human
Rights has begun to address privacy issues
in its cases (e.g. Rivas Quintilla v El Salvador,
Oscar Elias Biscet at al. v Cuba).

(Source: Magdalena Sepulveda, Theo van
Banning et al. 2009. Human Rights References
Handbook.)

OECD Guidelines Governing the Protection
of Privacy and Transborder Data Flows of
Personal Data

The OECD Guidelines on the Protection of Pri-

vacy and Transborder Flows of Personal Data,
adopted on 23 September 1980, represent in-
ternational consensus on general guidance
concerning the collection and management
of personal information. By setting out core
principles, the guidelines play a major role in
helping governments, business and consumer
representatives in their efforts to protect pri-
vacy and personal data.

The OECD guidelines set out specific non-bind-
ing rules covering the handling of electronic
data. These rules describe that personal infor-
mation has to be protected at every step, from
collection to storage and dissemination. The
principles and expression of data protection
varies in different declarations and laws, but all
require that personal information must be:

e obtained fairly and lawfully;

e used only for the original specified
purpose;

e adequate, relevant and not excessive
to purpose;

e Jaccurate and up to date;

e accessible to the subject;

e Kkept secure; and destroyed after its
purpose is completed.

African Charter on the Rights and Welfare
of the Child

The Charter foresees the protection of privacy
in its Article 10 stating “No child shall be sub-
ject to arbitrary or unlawful interference with
his privacy, family home or correspondence,
or to the attacks upon his honour or reputa-
tion, provided that parents or legal guardians
shall have the right to exercise reasonable su-
pervision over the conduct of their children.
The child has the right to the protection of the
law against such interference or attacks.”
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Privacy.Org

Privacy.Org is the site for daily news, infor-
mation, and initiatives on privacy. It offers
an overview on actions regarding privacy, on
groups concerned with privacy issues and on
publications. This web page is a joint project
of the Electronic Privacy Information Centre
(EPIC) and Privacy International (PI).

1. GOOD PRACTICES

Electronic Privacy Information Centre
(EPIC)

EPIC is a public interest research centre in
Washington, D.C. It was established in 1994
to focus public attention on emerging civil lib-
erties issues and to protect privacy, the First
Amendment, and constitutional values.

Privacy International (PI)

Privacy International is a human rights group
formed in 1990 as a watchdog on surveil-
lance by governments and corporations. PI is
based in London, England, and has an office in
Washington, D.C. PI has conducted campaigns
throughout the world on issues ranging from
wiretapping and national security activities, to
ID cards, video surveillance, data matching, po-
lice information systems, and medical privacy.
(Source: Peter Malanczuk. 2009. Data, Trans-
boundary Flow, International Protection.)

2. TRENDS

Watch-lists, “No-fly” lists

The most common type of watch-list monitor-
ing is the “no-fly/selectee” list. Normally such
lists are circulated to airlines and security of-
ficials, with instructions to detain and ques-
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tion any passenger with a certain name. The
extent to which these lists are being used is
still secret, but where these systems are pub-
licly overseen, a number of errors and priva-
cy concerns have arisen, particularly in the
United States and Canada. Data integrity is-
sues remain, even if these lists are continually
checked for errors and the identification proc-
esses must be performed with great care.

The official explanation why these lists are fre-
quently kept secret is that they could tip off
suspected terrorists. However, at the same time
this secrecy gives rise to problems of individu-
als being continually subject to scrutiny with-
out knowing that they are on some form of list,
and without effective independent oversight.
Such secret surveillance constitutes a viola-
tion of the right to privacy under Article 17 of
the ICCPR. If such anti-terrorist lists have been
made public, Article 17 of the Covenant is
triggered in another form: The Human Rights
Committee has concluded that “the unjustified
inclusion of a person on the United Nations
1267 Committee’s Consolidated List constituted
a violation of article 17. It considered that the
dissemination of personal information consti-
tuted an attack on the honour and reputation
of the listed persons, in view of the negative
association that would be made between the
names and the title of the sanctions list.”

Public and secret watch lists can often breach
fundamental principles of data protection. In-
formation once generated for one purpose is
reused for secondary purposes, and in some
cases even shared with other institutions,
without the knowledge or consent of the in-
dividuals concerned. Wrong information is
used to make decisions about people, which
mostly result in restrictions on travel; these
individuals may be refused a visa, turned away
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at a border or prevented from boarding a plane,
without having been presented with evidence
of any wrongdoing.

(Source: United Nations. 2009. Report of the
Special Rapporteur on the promotion and
protection of human rights and fundamental
freedoms while countering terrorism.)

One example is the story of Mr. Abous-
fian Abdelrazik:

“Abousfian Abdelrazik, a man from Mon-
treal, who was put on the United Na-
tions’ terror watch list in 2006, but never
charged with a crime, is continuing to
take his case to the streets. Abdelrazik
was arrested, but not charged, during a
2003 visit to Sudan to see his ill mother.
He was finally cleared to return to Cana-
da last summer after six years in Sudan,
which included two stints in prison and
14 months in the lobby of the Canadian
Embassy. Unable to work because of the
sanctions, Abdelrazik said he has been
in limbo since coming home.

“I did nothing wrong”, he told reporters,
,One morning, I find myself in this situa-
tion without any kind of charges, without
any kind of evidence.”

Under a UN Security Council resolution, Ot-
tawa has the power to punish anyone who
provides Abdelrazik with material support.
Even if he got a paycheque, he couldn’t
withdraw funds from his bank account.
After a court battle, he won an injunction
that allowed him limited monthly with-
drawals from his credit union account.
Both CSIS and the RCMP have acknowl-
edged they have no evidence against Ab-
delrazik. He was exonerated of any ties
to al-Qaeda by the Sudanese Justice De-
partment in 2005. But efforts to have his
name removed from the list have been

unsuccessful. The federal government
and other authorities have continued to
apply the sanctions. Ottawa cited the list
while refusing to grant Abdelrazik travel
documents after he was released from a
Sudanese prison, where he alleges he was
tortured. He spent months in legal limbo
at the Canadian Embassy in Khartoum.
Mary Foster, who accompanied Abdel-
razik on a countrywide speaking tour,
said his troubles are part of a larger
struggle against Islamophobia, racism
and “arbitrary government power”. “It’s
not just about one individual, it’s about
many individuals, about whole countries
full of individuals”, she said.
Abdelrazik’s lawyers, with the support of
civil liberties groups, have filed a consti-
tutional challenge against the watch list,
known as the UN 1267 list. He has al-
ready filed a lawsuit against Foreign Af-
fairs Minister Lawrence Cannon and the
federal government for $27 million. His
lawsuit alleges the government arranged
for his arbitrary imprisonment by Suda-
nese authorities, encouraging or condon-
ing his torture at the hands of Sudanese
authorities, and actively obstructing his
return to Canada for several years.
Melissa Lantsman, a spokeswoman for
Cannon, said she couldn’t comment on
the specifics of his case because it’s before
the courts. But she said “it’s incumbent
on Mr. Abdelrazik” to follow the proper
channels to get himself off the watch list.
Canada tried to have Abdelrazik’s name
removed from the UN list in 2007 but
was rebuffed. Any member of the Secu-
rity Council can veto a de-listing request
without offering an explanation.”
(Source: CBC News. 2010. Montreal man
on watch list rallies supporters.)



Google Street View

When Google began its Street View project
in 2007, many privacy concerns were raised,
but the debates focused almost exclusively on
the collection and display of images obtained
by the Google Street View digital cameras.
As it turned out, Google also obtained a vast
amount of Wi-Fi data from Wi-Fi receivers
that were concealed in the Street View vehi-
cles. Independent investigations were initiat-
ed, and Google conceded that it had gathered
MAC addresses and network SSIDs (the user-
assigned network ID name) tied to location
information for private wireless networks.
Due to numerous protests around the world,
Google ended its illegal collection of Wi-Fi
data transmissions. Eventually, Google admit-
ted after the investigations continued, that it
has intercepted and stored Wi-Fi transmission
data, which includes email passwords and
email content: “[...] in some instances entire
emails and URLs were captured, as well as
passwords.”

In January 2011, investigations were con-
ducted in at least 12 countries; furthermore
at least 9 countries have found Google guilty
of violating their laws. A Swiss Court for ex-
ample found that Google Street View violates
privacy rights. Switzerland’s top Court ruled
against Google’s Street View mapping service,
forcing Google to blur faces and license plate
numbers before putting images on the Inter-
net. The Swiss Court stated, “The interest of
the public in having a visual record and the
commercial interests of the defendants in no
way outweigh the rights over one’s own im-
age.” More countries, such as the U.K., France,
and Spain, have found that Google broke pri-
vacy laws when Street View cars collected Wi-
Fi data from private wireless networks.
France’s National Commission for Comput-
ing and Civil Liberties fined Google 100.000
Euros for violating French privacy rules when
Google’s Street View cars collected peoples’ e-
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mails and passwords without their knowledge.
The Commission cited the “established viola-
tions and their gravity, as well as the economic
advantages Google gained”, as reasons for the
highest fine it has ever given. After levying
the fine, CNIL criticised Google for its conduct
during its investigation: “They were not always
willing to co-operate with us, they didn’t give
us all the information we asked for, like the
source code of all devices in the Google cars”,
said Yann Padova, CNIL's executive director.
“They were not always very transparent.”
Several other countries, including the U.K.,
Canada, Germany, and Spain have conduct-
ed similar investigations and determined that
Google violated their privacy laws.

(Source: BBC. 2011. France fines Google over
Street View data blunder.)

Social Networks

Social networking Web sites, such as Face-
book, MySpace, Twitter, Google Buzz, Linked-
In and Friendster are well established forums
for keeping in contact with old friends and
meeting new ones, for sharing personal infor-
mation, and for establishing mobile commu-
nication capabilities. While these Web sites
are useful tools for exchanging information,
there has been growing concern over breaches
of privacy, caused by these social networking
services because many users feel that their
personal details are being circulated far more
widely than they would like.

Some providers restrict who can join, and
therefore access a user’s information. Many
websites include age stipulations in their
terms of use (Friendster, for example, requires
that all its users must be over 16, Facebook
and MySpace both require that users are at
least 13 years of age). Still, digital information
can be copied and distributed easily to anyone
within the authorised group who may pass the
information along to others. Moreover, web-
sites are routinely sharing user information
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with third parties for advertising purposes.
(Sources: BBC. 2008. Facebook ‘violates pri-
vacy laws’.; EPIC, Social Networking Privacy,
http://epic.org/privacy/socialnet/default.
html; Irish Data Protection Commissioner.
2011. Facebook Ireland Ltd - Report of Audit.)

National DNA Database - United Kingdom
During the last years, the UK House of Lords
Select Committee on the Constitution found an
expansion in the National DNA Database (ND-
NAD), as well as the introduction or develop-
ment of new databases for a variety of public
services, and a steady increase in the use of
Closed Circuit Television (CCTV) in both the
public and private sector. There has been a far-
reaching and continuous expansion in the sur-
veillance apparatus of both the state and in the
private sector. In the past decades, computer
databases and data sharing, the monitoring of
electronic communications, electronic identifi-
cation, and public area CCTV surveillance were
relatively uncommon. Today these technologies
are omnipresent and exert an influence over
many aspects of our everyday lives. Further-
more, surveillance continues to exert a pow-
erful influence over the relationship between
individuals and the state, and between indi-
viduals themselves. The selective way in which
it is sometimes used threatens to discriminate
against certain categories of individuals.
(Source: Peter Malanczuk. 2009. Data, Trans-
boundary Flow, International Protection.)

Joint Declaration on Freedom of Expres-
sion and the Internet

In June 2012 the Special Rapporteurs of the
four international organisations dealing with
freedom of expression, namely the UN, the
Organisation for Security and Co-operation in
Europe (OSCE), the Organization of American
States (OAS) and the African Commission on
Human and Peoples’ Rights (ACHPR) issued a
Joint Declaration on freedom of expression

and the internet, emphasising certain key
principles for freedom of expression online. It
declared, for example, that approaches to regu-
lations for other means of communication can-
not simply be transferred to the internet, but,
rather, need to be specifically designed for it.
(Sources: OAS. 2012. Press release - Freedom
of expression rapporteurs issue joint declara-
tion concerning the internet.; Matthias C. Ket-
temann. 2012. 5 punchy principles for regu-
lating the internet.)

Offline and Online Protection of Human
Rights

In July 2012 the UN Human Rights Council
finally confirmed that there is no difference
between offline and online protection of hu-
man rights (UN Doc. A/HRC/20/L.13). The
resolution confirms the meaning of univer-
sality and openness of the internet. The reso-
lution refers to the Universal Declaration of
Human Rights and the ICCPR.

3. CHRONOLOGY

1966 International Covenant on Civil
and Political Rights (ICCPR), Arti-
cle 17

OECD Guidelines on the Protection
of Privacy and Transborder Flows
of Personal Data

Council of Europe Convention for
the Protection of Individuals with
regard to Automatic Processing of
Personal Data

UN Human Rights Committee’s
General Comment No. 16 on the
right to respect of privacy, family,
home and correspondence, and
protection of honour and reputa-
tion (Art. 17)

1980

1981

1988



1989 UN Convention on the Rights of the

Child

1996 EC Data Protection Directive
95/46/EC

2001 EC Data Protection Regulation
45/2001/EC

2002 Optional Protocol to the Conven-
tion on the Rights of the Child on
the Sale of Children, Child Prosti-
tution and Child Pornography
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2002 EC ePrivacy Directive 2002/58/EC
2003-2005 World Summit on the Infor-
mation Society

Additional Protocol to the Council
of Europe Convention for the Pro-
tection of Individuals with regard
to Automatic Processing of Per-
sonal Data, regarding supervisory
authorities and transborder data
flows

2004

SELECTED ACTIVITITES

ACTIVITY I: (;: ) 1

PRIVATE DATA PUBLIC DATA

Part I: Introduction
This activity aims to help understanding the
necessity of privacy protection in the internet.

Part II: General Information

Type of activity: Group work

Aims and Objectives: Distinguishing private
data from public data; reflecting about the
use and sharing of private data in social net-
works, etc.

Target group: Adolescents and young adults
Group size: 6+

Time: 30-60 minutes

Material: Copies of the working sheet

Skills involved: Reflection and analytical skills

Part III: Specific Information on the Activity
Instructions:

1.

Explain to the participants what is meant
by personal/private data. Afterwards the
participants fill out the working sheet in
small groups of 2 or 3 persons. Together
they should discuss and write down which
data should be absolutely private and
which data can be shared. In this regard,
arguments should be brought forward.
Each group presents their results to the
others, and the facilitator creates one com-
mon list. In case of disagreement, the dif-
ferent approaches should be discussed
within the group. In the end the results of
the common list should be reflected.
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Handout:

1. Read through this list carefully:
My age, my address, the time when I'm
not at home, my shoe size, my school/
workplace, medical information (allergies,
diseases, etc.), my telephone number, my
hobbies, my weight, which cosmetics I use,
my favorite dish, my favorite TV-series,
the name of my best friend, the color of

my underwear, my favorite musician, my
boy-friend/girl-friend/spouse/fiancée, my
religion, a picture of me in the bathtub, my
e-mail address, a picture showing my face,
the amount of my salary/pocket-money,
the name of my pet, my nick-name, my
birthday.

2. Fill out the table with the data found un-
der point 1:

absolutely private only for friends

not clear always public

Follow-up:

Discuss the separation of private and pub-
lic data, and why it is important to make a
distinction between them. How can personal
information be protected in the internet?
Related rights: Freedom of Expression and
Freedom of the Media; all other human rights.

ACTIVITY II: i Lz

THE STORY OF MARIANNE K.

Part I: Introduction

We grew used to video surveillance in the pub-
lic space; we even do not notice surveillance
cameras any more. But what does it mean to
our right to privacy if each and every move
can be followed, by the police, by security of-
ficers, even by private persons?

Part II: General Information

Type of activity: Exercise and group discus-
sion

Aims and Objectives: To sensitise partici-
pants for possible threats to the right to pri-
vacy; to discuss the pros and cons of video
surveillance in the public space

Target group: Adolescents and adults

Group size: 10 +

Time: 30-60 minutes

Materials: A copy of Marianne’s story; a pic-
ture of the village K. (copied or drawn), a
photo of surveillance cameras; cards of two
different colours for the follow-up exercise
Skills involved: Reflection and analytical skills,
arguing

Part III: Specific Information on the Activity
Instructions:
Draw a picture of the village K. on a large chart



of paper or copy the picture below and fix it in
the classroom so that all participants can see it
while you read aloud the following story:
Marianne K. leaves the café on the village
main square together with a man. She wipes
some tears from her face. Then she hugs the
man who whispers something in her ear. The
man leaves; when he turns around to look
back Marianne waves him good-bye. Then
she enters the pharmacy. Coming out again
she carefully puts several boxes into her hand-
bag. Having done so Marianne moves on to
the building with the sign “Advocate” beside
the entrance door. When she comes out again
after some time she carries a folder and goes to
the village church. Again some time passes by
until she comes out of the parson’s office and
makes her way to the cemetery. At last, she
goes to the supermarket next to the café and
comes out again with two bottles of red wine
and two bottles of white wine.

Give the audience a few minutes to reflect
Marianne’s moves. Ask them to speculate
about the background and reasons for her ac-
tivities. Then have them exchange their ideas
in a full group session and note the presump-
tions on a blackboard or a flipchart.

To wind up read aloud the whole story:

Marianne K. lives in the village K. together
with her husband, Martin, and her children
Mary and Marcus. She has lived in K. most of
her life, spent her school-time in K. and some
relatives also live in this place. Marianne’s
husband, Martin, grew up in the city of L. He
works as a manager for an international com-
pany and therefore daily commutes between K.
and the larger city of I. Recently, he had to take
over more and more business trips abroad, ad-
ditionally he holds weekend seminars for com-
pany employees and trainees. Therefore he
doesn’t spend much time with his wife and his
children, and Marianne isn’t very happy about
that. What’s more: She has been searching a
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job for quite some time after having been on
motherhood leave for some years and having
cared for her mother after her father had died
a short time ago. Marianne is a social worker,
and it’s not easy to find a job in K. or in the
neighbouring villages.

After having received some more letters of re-
fusal Marianne meets her classmate and close
friend in the village café. They talk about her
problems, and Marianne is overwhelmed with
emotion. When her classmate has to go they
leave the café together, and Marianne wipes
the tears from her face. They hug to say good-
bye, and her classmate tries to comfort Mari-
anne by saying that everything will be good in
the end. As he leaves Marianne looks after him
and waves goodbye when he turns around.
Then she goes to the pharmacy to fill a pre-
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scription for her mother. Coming out again
she stores the pill boxes in her handbag and
goes to the lawyer’s office for consultations on
an inheritance Martin came into. Coming out
of the lawyer’s office she carries a folder with
legal information for Martin. She goes to the
village church to enroll her daughter Mary for
the first communion class. When she comes
out of the parson’s office she makes her way
to the cemetery to look after her father’s grave.
At last, she goes to the supermarket next to the
café to buy some bottles of red and white wine
for a dinner with friends.
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Now get up and pin a photo of surveillance
cameras to the picture of the village main
square before reading the last sentence:

It’s been a long time since Marianne last no-
ticed the surveillance cameras in the middle of
the main square...

Point out to the audience the presumptions
they had made by interpreting Marianne’s
behaviour. The villagers of K. know her situ-
ation all too well... What would, for example,
the police officer in front of the monitor think?
Could interpretation and presumptions on
Marianne’s behaviour have any consequences
for her? If yes: which consequences?

Follow-up:

You might continue with a group work to col-
lect and discuss the pros and cons of video sur-
veillance in the public space. Ask participants
to split into groups of three to five persons and
give each group a set of cards of different col-
our (e.g. green for the pros, red for the cons).
Give them 15 minutes time to find arguments
for or against video surveillance and to agree
on the points in the small groups.

Then call the participants back to the full
group and ask them to group their cards on

the pin board or wall and to discuss the ar-

guments. If necessary, you might complement

the participants’ findings with the following
arguments:

e PRO: to eliminate hot-spots of petty crime,
to resolve crime more easily, to warn off
prospective offenders, to detect and fight
threats against public safety, to contrib-
ute to higher efficiency in police work, to
strengthen people’s sense of security, to
foster the reconstruction of events, to iden-
tify offenders, etc.

e CON: gradual erosion of the presumption
of innocence, systematic desensitisation of
society, fostering a homogenous society —
loss of diversity through the observer effect,
gradual erosion of the rule of law, slippery
slope to a surveillance state, strengthening
people’s sense of insecurity, high costs, in-
sufficient monitoring and supervision, etc.

Related rights: Freedom of Expression and Free-

dom of the Media, Rule of Law and Fair Trial

(Source: Translated and adapted from: Steph-

anie Deutinger, Lina Dornhofer. 2012. /2/... is

watching you. Menschenrechte und Uberwac-
hung.)
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FREEDOM OF
EXPRESSION AND
FREEDOM

OF THE MEDIA

SUBSTANTIAL ELEMENTS OF THE RIGHT
LEGITIMATE AND ILLEGITIMATE RESTRICTIONS
PROHIBITION OF HATRED AND VIOLENCE ADVOCACY
IMPORTANCE FOR DEMOCRACY AND SOCIETY
HUMAN RIGHTS IN THE INFORMATION SOCIETY

» Everyone has the right to freedom of opinion and expression; this right
includes the freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and regard-
less of frontiers.«

Article 19, Universal Declaration of Human Rights. 1948.
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ILLUSTRATION STORIES

Sri Lanka: Dr. Manorani Saravanamuttu is the
mother of Richard de Zoysa, a journalist who
was abducted and killed in Sri Lanka in Febru-
ary 1990. Dr. Saravanamuttu campaigned to
bring to light the truth about her son’s murder.
She provided the authorities with information
to obtain an investigation of the killing, but
the only thing she ever received was a letter
stating: “Mourn the death of your son. As a
mother you must do so. Any other steps will re-
sult in your death at the most unexpected time
[...]. Only silence will protect you.”

(Source: Jan Bauer. 1996. Only Silence Will
Protect You, Women. Freedom of Expression
and the Language of Human Rights.)

Egypt: Reports without Boarders condemned
the accelerating deterioration in the media
freedom situation in Egypt in the run-up to the
elections. The Supreme Council of the Armed
Forces had just ordered a 15-day extension of
the pre-trial detention of blogger and activist
Alaa Abdel Fattdh.

(Source: Reporters without Borders. 2011. In-
ternational Community Urged to React as Situ-
ation of Free Expression Worsens in Egypt.)

[ T .

Croatia: According to information before
SEEMO, on 14 December 2011, Drago Hedl, the
editor of the Croatian weekly Feral Tribune, re-
ceived new death threats one day after he had
been awarded for defending human rights by
the Croatian president. He had received such
death threats already in the past, inter alia for
a series of articles he had published in Feral
Tribune on the torture and killings of Serbian
civilians in Osijek in 1991.

(Source: SEEMO. 2011. SEEMO Condemns
New Death Threats against Croatian Journal-

ist Drago Hedl.)

{4

Discussion questions @ @ -

1. Which human rights have been violated by
whom in the above stories?

2. What reasons may justify limitations of the
freedom of expression and the freedom of
the media?

3. What should be done to protect these
freedoms in a better way?

4. What can victims of a violation do?

5. What are the obligations of responsible
journalists?

“We have a natural right
to make use of our pens as of our
tongues,
at our peril, risk and hazard.”

Voltaire. 1764. Liberty of the Press.
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1. PAST AND PRESENT RELEVANCE

The freedom of opinion and expression - includ-
ing the “freedom to receive and impart informa-
tion and ideas through any media and regardless
of frontiers” (Article 19 of the Universal Declara-
tion of Human Rights of 1948) - is one of the ba-
sic civil and political rights, which is laid down
in all respective human rights instruments. It has
its roots in the struggle for personal freedoms in
the 18™and 19™ centuries, when it was enshrined
in the US and European constitutions. The Brit-
ish philosopher John Stuart Mill called the lib-
erty of the press “one of the securities against
corrupt and tyrannic government” (Mill, John
Stuart. 1859. On Liberty.) It is also a constitu-
tive right for a democratic system in which eve-
ryone, not only the citizens of a state, have the
human right to say what they think and to criti-
cise the government. In January 1941, President
Roosevelt announced the freedom of speech and
expression as one of the four freedoms on which
to base a future world order after World War 1I.
The access to, and the free flow of, information
across frontiers is a major element of an open
and pluralistic society.

Human Security, Freedom

of Expression and of the Media
“Freedom from fear” also includes the
freedom of expressing one’s opinions
and the freedom of the media. Since the
concept of human security is also based
on the right of the individual to seek
and receive information and ideas of
any kind, including those critical of the
ruling powers, intimidation of journal-
ists and control of the media constitute

major threats against human security.
New threats to human security but also
new opportunities arise with the “new
technologies”. The new “connectivity”
can be used for educational purposes as
well as for organised crime. International
campaigns against landmines and for
human rights or environmental concerns
are made easier, but new risks appear in
the form of “cyber crimes”. As econo-
mies and services become more depend-
ent on the new technologies, new forms
of inclusion and exclusion evolve. For
example, the Vienna-based South-East
Europe Media Organisation (SEEMO)
complained that Telekom Serbia was ap-
plying “limitations” on leased Internet
lines in order to force the media and oth-
ers to change from a private Internet pro-
vider to Telekom Serbia Internet service.

The “CNN factor” of bringing any conflict
“right into the living room” has changed the
role of the media. Because of the importance
of public opinion, the media have become an
important part of warfare as could be seen in
the case of Iraq. “Info-wars” and “infotain-
ment” stand for the trend that information is
subordinated to other objectives, in particular
political or economic interests.

“No security without
free media.”

Dunja Mijatovic, OSCE Representative on
Freedom of the Media. 2011.
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0Old and New Challenges

The freedom of information, expression and
the media proved to be of particular impor-
tance during the Cold War when people in
the socialist countries of Eastern Europe did
not have access to foreign or independent
newspapers and magazines. Today, certain
countries are limiting the access to satellite TV
or to the Internet in order to prevent their citi-
zens from reaching websites they consider un-
desirable. Some countries also censor popular
Internet services, including Facebook, Twitter
and Google; then again some Internet com-
panies exercise self-censorship in order to be
able to operate in countries with less freedom
of expression.

The media can have a dual role: as beneficiar-
ies and as violators of the freedom of expres-
sion. Its role can be one of informing on global
problems and strengthening global solidarity.
It can also be an instrument of state propagan-
da, for particular economic and other inter-
ests. According to the UNESCO Commission
on Culture and Development, modern com-
munication technologies have made control of
information flows more difficult, thereby cre-
ating new opportunities but also new threats,
especially if the media become a target either
of attack or of political control. The diversity
and quality of programmes may be reduced
as a result of commercialisation, eager to gain
always wider audiences or to compete for a
higher share of readers and viewers by con-
centrating on sex and crime-stories.

C)"P A major threat to the freedom of
the media has been the concentration of the
media, which exists both on the local and the
global level. Therefore, in many countries and
in the European Union there are laws against
media concentration in order to preserve me-
dia pluralism.

New challenges of the freedom of information
and of the media are also brought about by

technological developments such as satellite
communication or increasing access to the In-
ternet. Quite often, states try to restrict access
to the new media because of views or con-
tents they fear to be critical of national policies,
as well as on religious or moral grounds. Since
there are plenty of websites disseminating rac-
ist and xenophobic propaganda or child por-
nography, such concerns are indeed not always
unjustified. The question arises, however, how
the fragile balance between freedom of expres-
sion and legitimate restrictions in the interest
of a democratic society can be kept. Due to the
borderless nature of the Internet, answers are
to be found mainly at the international level.
In its Convention on Cybercrime of 2001, the
Council of Europe already condemned child
pornography and tried to enhance domestic
criminal liability as well as international coop-
eration for prosecution although with limited
human rights guarantees. An Additional Pro-
tocol on Acts of Racist and Xenophobic Na-
ture Committed through Computer Systems
has been adopted in 2003. Accession by the
non-European countries was made possible,
and the Convention has also been ratified by
countries like Canada, Japan, the Republic of
South Africa and the USA. As of January 2012,
the Convention has 32 ratifications, while the
Additional Protocol has 20 ratifications.

The World Summit on the Information Soci-
ety (WSIS) in Geneva in 2003 and in Tunis in
2005 dealt with yet another issue of substantial
importance: inclusion and exclusion in an age
of communication, also called the “digital age”.
The freedom of expression is essentially affect-
ed by the problem of access to the informa-
tion infrastructure (@@== Good to Know). One
major aim was to develop an action plan on
how to close the digital and the knowledge gap
between the “haves” and “have-nots” of access
to information and communication technolo-
gies, the so-called “digital divide”. Missing or
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denied access results in a restriction of freedom
of expression, because the Internet today is key
to access to and dissemination of information
and ideas. The WSIS showed that an underly-
ing conflict exists between a technological and
a value and human rights-oriented approach.
The final documents contain only few refer-
ences to human rights.

Since 2006 the Internet Governance Forum
(IGF), organised as a multi-stakeholder forum
of governments, international organisations,
business, NGOs and academia, depicts hu-
man rights as an important cross-cutting is-
sue. In so-called “Dynamic Coalitions” - such
as those for Internet Rights and Principles or
on Freedom of Expression - progress has
been made in working on the human rights
guidelines for the Internet. Major results are
the “Charter on Human Rights and Principles
for the Internet” and the “10 Internet Rights
and Principles” (available at: www.intern-
etrightsandprinciples.org). One major prin-
ciple is that human rights that apply offline
also apply online. Since 2008 there is also the
European Dialogue on Internet Governance
(EuroDIG) and other regional and national
dialogues, which help clarify the relationship
between human rights and the Internet.

™
2. CONTENTS AND THREATS @’_P

The freedom of expression is a framework
right containing several elements, including
the freedom of information and the freedom
of the press and the media in general. It is
based on the freedom of opinion. Its manifes-
tations range from the individual expression
of opinions to the institutional freedom of the
media. Freedom of opinion is an absolute civil
right whereas freedom of expression is a civil
and political right which can be subjected to
certain restrictions.

Freedom of expression is a dual right in the
sense of the freedom to impart, i.e. express
opinions and ideas of all kinds, and the free-
dom to seek and receive information and ide-
as, both in any form - orally, in writing or in
print, in the form of art, or through any other
media, including new technologies. Frontiers
must not be used to interfere with the right.
Consequently, the freedom of expression would
also be an integral part of a proposed “right to
communicate”. However, a draft declaration on
this right, completed on a private basis, has so
far not found general support.

Main Elements of the

Freedom of Expression:

e freedom to hold opinions without in-
terference (freedom of opinion);

e freedom to seek, receive and impart
information and ideas (freedom of
speech, freedom of information);

e orally, in writing, or in print, in the
form of art;

e through any media (freedom of the
media);

e regardless of frontiers (freedom of in-
ternational communication).

(Sources: Article 19 of the Universal Declara-
tion of Human Rights (UDHR); Article 19 of
the International Covenant on Civil and Politi-
cal Rights (ICCPR); Article 10 of the European
Convention on Human Rights; Article IV of the
American Declaration of the Rights and Duties
of Man; Article 13 of the American Conven-
tion on Human Rights; Article 9 of the African
Charter on Human and Peoples’ Rights; Arti-
cle 11 of the Charter on Fundamental Rights of
the European Union.)
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Certain elements of the freedom of expression
are also connected with other human rights,
such as:
¢ the right to freedom of thought, conscience
and religion (Article 18 of the UDHR);
®&- Religious Freedoms
e the right of authors to benefit from the pro-
tection of the moral and material interests
resulting from any scientific, literary or ar-
tistic production, i.e. the copyright (Article
15 (2) of the ICESCR);
¢ in relation to the human right to educa-
tion (Art. 13 of the ICESCR), the freedom
of expression also includes the academic
freedoms and the autonomy of institu-
tions of higher learning to protect those
freedoms.
®&- Right to Education

A major qualification of the freedom of ex-
pression is contained in Article 20 of the IC-
CPR which prohibits war propaganda and
any advocacy of national, racial or religious
hatred that constitutes incitement to discrimi-
nation, hostility or violence. The state is under
an obligation to enforce those prohibitions by
national legislation.

®& Non-Discrimination

Violations of the Right, C)"P
Threats and Risks

In practice, we witness widespread violations
of this basic human right through restrictions
of the freedom of expression in its various
forms in many countries of the world, as can be
seen from the yearly reports of several NGOs.
Reporters without Borders reported that, as in
2011, 66 journalists were killed (16% more
than in 2010), 1.044 journalists were arrested,
1.959 physically attacked or threatened, 499
media censored, 199 bloggers or netizens ar-
rested, 62 physically attacked, 5 killed and 58
countries subject to Internet censorship. The
organisation therefore proposed special legal in-

struments, such as the “Charter for the Safety of
Journalists Working in War Zones or Dangerous
Areas”. Reporters without Borders in late 2006
also lobbied the UN Security Council to pass
Resolution 1738 about protecting journalists in
war zones. But the resolution, which obliges
UN member states to protect journalists and
investigate cases of violations, had only limited
effect. (see: Reporters without Borders, Charter
and Resolution, available at: http://en.rsf.org/
charter-and-resolution-17-04-2007,21745 .html).
What is positive, however, is that the Security
Council referred to the importance of the pro-
tection of media personnel in both of its 2011
resolutions during the Libyan crisis.

The “War against Terror” that followed the
terrorist attacks of 11 September 2001 has
brought new threats to the freedom of infor-
mation by various governments. For exam-
ple, the association of writers, PEN, urged a
review of the US PATRIOT Act in this respect.
The freedom of expression and of the media
may also be misused to instigate hatred and
conflict as has been documented by the Inter-
national Helsinki Federation in its publication
on “Hate speech in the Balkans”.

There is the threat of censorship, which may
occur in the form of state censorship or censor-
ship through economic or other means. This
can mean that articles can be published only
after approval by an authority as has been the
practice in most socialist countries of Eastern
Europe before the end of the Cold War in 1989.
This can also mean that economic interests
prevent the publication of certain opinions,
for example if the military industry prevents
articles with a critical attitude towards war.

Censorship may also occur through self-cen-
sorship, when political or other interests are
already taken into account by the journalist or
media director. Finally, the decision on what
is newsworthy and “fit to print” may exclude
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information not considered opportune, seen
as minority views or what does not sell well.

Decisions on what to publish and how will
often be disputable. Codes of good practice
can give orientation. Otherwise, the purpose
of media pluralism is to assure that different
views can be read, heard and seen.

Legitimate Restrictions of the Right _63!_9
There can be no freedom without respon-
sibility, as unlimited freedoms may lead to
violation of other human rights, like the right
to privacy. (@& Right to Privacy) But restric-
tions need to be justified by the government
with legitimate reasons, which can be scruti-
nised by public opinion and, as a last resort,
judicial institutions.

According to Article 29 of the Universal Decla-
ration of Human Rights, the exercise of rights
and freedoms of everyone is subject to limita-
tions as are determined by law, in particular
,for the purpose of securing due recognition and
respect for the rights and freedoms of others
[...]”. Article 19 (3) of the International Cov-
enant on Civil and Political Rights reminds that
the rights enumerated carry special duties and
responsibilities. This shows that the freedom
of expression and the media is not an absolute
right. The duties and responsibilities are not
indicated in the Covenant but usually found
in codes of professional ethics or state legisla-
tion, which, however, must not infringe upon
the content of the human right. Typical duties
and responsibilities relate to the duty of objec-
tive information, in particular, the obligation to
report truthfully and, at a minimum, allow for
different opinions.

There is a limited number of legitimate re-
strictions of the freedom of expression,
whereas there are no legitimate restrictions
for the freedom of opinion.

According to the ICCPR’s Article 19 (3), three
types of restrictions are possible, provided

they are imposed through legislation and con-

sidered necessary:

e for the respect of the rights and reputation
of others;

e for the protection of national security or of
public order;

e for the protection of public health or mor-
als.

The restrictions must be necessary for a legiti-
mate purpose. Laws must be sufficiently pre-
cise and accessible to the public.

According to legal interpretation rules, limi-
tations of rights have to be interpreted re-
strictively. The main right should not be
undermined and the restriction should not be
larger as necessary to protect the rights of oth-
ers and the basic public concerns mentioned.

In Article 10 (2) of the European Convention
on Human Rights, the list of possible restric-
tions is even longer, though, more precise. It
states that the exercise of the freedom of ex-
pression may be subject to “[...] conditions,
restrictions or penalties as are prescribed by
law and are necessary in a democratic society
[...]”. Such restrictions may be justified by:

e interests of national security, territorial in-
tegrity or public safety,

for the prevention of disorder or crime, for
the protection of health or morals,

for the protection of the reputation or rights
of others,

for preventing the disclosure of information
recetved in confidence, or

e for maintaining the authority and imparti-

ality of the judiciary.

No other right has such a long list of reasons for
exceptions. However, two major preconditions
have to be met in order to legitimise the restric-
tion of the right. The restriction has to be:

e prescribed by law and

® necessary in a democratic society.
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“Prescribed by law” means that the restriction
has to be an act of parliament and not an ex-
ecutive order by the government. Of particular
importance is the qualification “necessary in a
democratic society”. This links the freedom of
expression and the media to the concept of an
open and pluralist society which is governed
by democratic means. The European Court of
Human Rights has been very strict on these re-
quirements as can be seen from the so-called
Lingens case. In 1986, the European Court of
Human Rights decided that a politician has to
accept a higher degree of criticism than an ordi-
nary person and cannot silence a journalist with
reference to the need to protect his reputation.
Accordingly, the laws on libel which allow the
persecution of journalists who criticise persons
in public positions have to be balanced with the
freedom of the press. In this context, the princi-
ple of proportionality always needs to be taken
into account.

According to Article 4 of the International
Convention on the Elimination of All Forms
of Racial Discrimination (ICERD) of 1965,
the dissemination of racist ideas, incitement
to racial discrimination, or financing of racist
activities shall be made a punishable offence
by state parties, which shall also declare il-
legal and prohibit organisations and propa-
ganda activities which promote and incite to
racial discrimination. As of January 2012, the
Convention has 175 parties.

In 2008 the Council of the European Union
adopted a Framework Decision on combat-
ing certain forms and expressions of racism
and xenophobia by means of criminal law
according to which serious acts of racism and
xenophobia have to be made punishable by
effective, proportionate and dissuasive crimi-
nal penalties in the European Union.

®& Non-Discrimination

3. IMPLEMENTATION
AND MONITORING

A wide variety of instruments and procedures
exists to implement the human right of free-
dom of expression and its component rights.
First, it is the obligation of states to incorpo-
rate the freedoms in their domestic law and
provide legal remedies in cases of alleged
violation. In fact, the right can be found in
most constitutions as part of the catalogue of
fundamental rights and freedoms. The mini-
mum standards derive from international ob-
ligations on the universal and, where existing,
the regional level.

The various media and communication laws
and regulations are very important, too. They
further specify the right and its restrictions in
daily practice in conformity with international
obligations and national constitutional law.
They may set up national monitoring bodies
to regulate or self-regulate the press and elec-
tronic media, such as press or media councils,
which are often composed of experts and/or
representatives of civil society. In order to regu-
late the media sector, to ensure quality stand-
ards and to stimulate competition, the state
may issue licenses which have to be made
available on a non-discriminatory basis.

The task of several control or monitoring mecha-
nisms is that of monitoring compliance by the
state. For example, under the International
Covenant on Civil and Political Rights (ICCPR),
states have the obligation to submit state re-
ports in regular intervals (every 5 years) on the
implementation of their obligations, which are
considered by the Human Rights Committee. Tt
gave an interpretation of Article 19 in its General
Comment No. 10 of 1983, which in 2011 was re-
placed by General Comment No. 34. The Com-
mittee may also receive communications, i.e.
complaints by individuals, if the respective state
has ratified the First Optional Protocol to the IC-
CPR of 1966 (114 parties, as of January 2012).
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Regional monitoring mechanisms like the
Inter-American and the African systems pro-
vide for individual communications to Com-
missions which can issue conclusions and
recommendations. In the African, Inter-Amer-
ican and European system, the Court may give
decisions which are binding on states and also
grant compensation. All these procedures also
provide for complaints by states against other
states, which are, however, only rarely used
in practice. In the Inter-American (OAS) and
the African (AU) systems, regional special rap-
porteurs have been established on freedoms
of expression in 1997 and 2004 respectively.

On the universal level, there are also so-called
“charter-based” procedures like the Special Rap-
porteur on the Promotion and Protection of the
Freedom of Opinion and Expression, who an-
nually reports to the UN Human Rights Council
on the situation of the freedom of expression
worldwide, visits countries and provides obser-
vations, recommendations and a commentary
on elements of the human right. For example,
in his annual report of 2011, the UN Special
Rapporteur on Freedom of Opinion and Expres-
sion, Frank La Rue, focused on the challenges
created by the Internet. He found increasing
violations in the form of blocking and filtering
by states, which also criminalise legitimate ex-
pression, disconnect users and do not provide
adequate protection of data and privacy. He
emphasised the need to provide access to the
Internet as an “enabler of other human rights”,
like the right to education.

®& Right to Privacy

Right to Education

For the 56 members of the Organization of
Security and Cooperation in Europe (OSCE),
the Representative for the Freedom of the Media
has been introduced in 1997. The Representa-
tive’s mandate is to follow the developments
in the media sector of the participating states

in order to promote free, independent and
pluralistic media, which are crucial to a free
and open society and an accountable system
of government, based on the international ob-
ligations and the OSCE standards adopted in
a series of follow-up conferences and expert
meetings since the Helsinki Final Act of 1975.

The four international mechanisms for pro-
moting freedom of expression since 1999 also
issue a yearly joint statement like the “Joint
Declaration on Freedom of Expression and
the Internet of 2011” (available at: http:www.
osce.org/fom/78309).

The Parliamentary Assembly of the Council of
Europe also appointed a Standing Rapporteur
on Freedom of the Media in 2001.

The Role of Professional

Associations and Other NGOs

Professional associations like the Internation-
al Federation of Journalists, the International
Press Institute (IPI), PE.N. International or the
International Publishers Association (IPA) col-
lect comprehensive information on the state
of the freedom of the media in different coun-
tries or regions of the world and support their
members against restrictions. They draw at-
tention to situations where those freedoms are
violated, denounce restrictions, launch cam-
paigns or urgent action appeals and prepare
reports on particular problems like media con-
centration, corruption, state secrets and trans-
parency according to Freedom of Information
regulations. In doing so, they are supported
by NGOs specialised in the protection of the
freedom of the press and the media such as
the organisation Article 19 or Reporters without
Borders as well as general human rights NGOs
like Amnesty International or the International
Council on Human Rights Policy. Furthermore,
they cooperate with inter-governmental or-
ganisations and their special institutions, like
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the UN Special Rapporteur on Freedom of Ex-
pression and the OSCE Representative for the
Freedom of the Media.

On the national level, institutional monitoring
bodies such as independent media commissions
or professional associations like press councils
and NGOs aim at the prevention of violations
of the human rights in question, excessive libel
laws and practices which may silence critical
journalists. They also watch over the respect for
professional codes of ethics in this field.

SQD

4. INTERCULTURAL
PERSPECTIVES

Cultural differences lead to pluralism in the
implementation of the freedom of expres-
sion. Compared to the USA, Europe and other
states take a different attitude concerning hate
speech which attacks the dignity of a group.
Europe does not tolerate the advocacy of na-
tional, racial or religious hatred, in particular
anti-Semitism, Nazi propaganda or the denial
of the Holocaust and other forms of right-wing
extremism, while the concept of the freedom
of expression in the Constitution of the United
States (First Amendment) at least partly also
allows for such forms of expression. For exam-
ple, the sentencing of the British author David
Irving in Austria to three years of prison for
denial of the holocaust in 2006 has been criti-
cised even by Jewish authors in the United
States as a violation of their understanding of
freedom of speech, which should include also

“To speak is not an easy
thing, to remain silent is
dangerous.”

Proverb from Mali.

the “freedom for the thought we hate”. (Jeff
Jacoby. The Boston Globe. 3 March 2006.)
The sometimes subtle distinctions have been
exemplified in the case Jersild v. Denmark
before the European Court of Human Rights
when the Court found that the punishment of
a journalist who had broadcasted an interview
with youngsters making racist statements had
been a violation of the freedom of information
in Article 10 of the ECHR, whereas those who
had made the statements were not protected
by Article 10.

According to the European Court of Human
Rights’ “margin of appreciation doctrine” there
is room for differences between European states.
This is of particular relevance for the protection
of morals with regard to speech, literature or
broadcasting considered to be pornographic.
The question of decency or protection of mi-
nors, as well as other harmful contents, are left
to the state, which often uses independent in-
stitutions to guide the media in this respect.

Different standards also exist regarding pub-
lic criticism of politicians or religious institu-
tions. For example, what is artistic freedom
for some may be considered to be blasphemy
by others. Consequently, the freedom of ex-
pression and of the media is a very sensitive
right which has to respect certain limits but
also has to be protected against the tendency
of the state and influential persons to silence
their critics.

The cartoons of the prophet Mohammed,
which were first published by a Danish news-
paper in 2005 and subsequently reprinted in a
number of western countries, have provoked
violent reactions in several Islamic countries
as well as a boycott of Danish goods. The Dan-
ish government was forced to apologise. This
event led to a world-wide debate on limita-
tions of the freedom of the press and freedom
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of expression out of respect for religious feel-
ings as part of the freedom of religion, which
is of relevance not only on the national level
but has nowadays gained a global dimension.

In Asian countries, severe restrictions of the
freedom of expression and of the media have
long been justified on the grounds of main-
taining the stability of the country, which was
threatened by the “irresponsible reporting” of
the press, instigating political conflict. How-
ever, as an Asia-Europe-Meeting (ASEM) held
in 2000 found, governments tend to overreact
and to curtail the freedom of the media more
than necessary. Common problems like media
concentration or the lack of independence of
journalists were found in a much larger extent
than regional differences.

In cases of dispute, it is the responsibility of
the independent judiciary to draw the fine
line between freedom of expression and of the
media and legitimate restrictions for the sake
of the stability of a democratic state and the
moral integrity of a person who has become
subject to unjustified allegations in the me-
dia. For example, in Banja Luka in Bosnia and
Herzegovina few years after the end of the
war, a newspaper published lists of persons
alleged to have committed war crimes. This
was legitimately interdicted by the authorities
because of the danger that these persons, who
had not (yet) been officially indicted, could
become subject to personal revenge.

In the case of Constitutional Rights Project,
Civil Liberties Organisation and Media Rights
Agenda v. Nigeria, the African Commission on
Human and Peoples’ Rights had to deal with
the proscription of newspapers by way of an
executive decree by the military government
of Nigeria which was directed against the op-
position. The Commission found: “Decrees like
these pose a serious threat to the public of the

right to recetve information not in accordance
with what the government would like the pub-
lic to know. The right to receive information is
important: Art. 9 (of the African Charter on
Human and Peoples’ Rights) does not seem to
permit derogation, no matter what the subject
of the information or opinions and no matter
the political situation of a country. Therefore,
the Commission finds that the proscription of
the newspapers is a violation of Art. 9 (1).”

With regard to measures against journalists
after a coup in the Gambia, the African Com-
mission found: “The intimidation and arrest
or detention of journalists for articles pub-
lished and questions asked deprives not only
the journalists of their right to freely express
and disseminate their opinion, but also the
public, of the right to information. This action
is clearly a breach of the provision of Art. 9 of
the Charter.”

(Source: African Commission on Human and
Peoples’ Rights. 2000. Thirteenth Activity Re-
port of the African Commission on Human
and Peoples’ Rights 1999-2000, Annex V, Paras.
38 and 65.)

In 2002, in Banjul, the African Commis-
sion on Human and Peoples’ Rights adopted
a Declaration of Principles on Freedom of
Expression in Africa, which emphasised an
obligation of the authorities to take positive
measures to promote diversity as well as the
independence of regulatory bodies for broad-
cast and telecommunications.

“Information is the
oxygen of democracy.”

Article 19 - Global Campaign
for Free Expression.
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«

ournalists are the
guardians of democracy.”

Maud de Boer-Buquicco, Deputy Secretary General
of the Council of Europe. 2002.

The Marrakesh Declaration adopted by the
conference “The Role and Place of the Media
in the Information Society in Africa and the
Arab Region” of 24 November 2004 reaffirms
that “freedom of expression and press freedom
are at the core of construction of the informa-
tion society in Africa, the Arab region, and
throughout the world.” (Source: Soul Beat Af-
rica - Communication for Change, available at:
Www.comminit.com/en/node/215350/print)

5. CHRONOLOGY

1948 Universal Declaration of Human
Rights (UDHR), Art. 19

1966 UN Covenant on Civil and Political
Rights (ICCPR), Art. 19

1978 UNESCO Declaration of Fundamen-
tal Principles concerning the contri-
bution of the Media to Strengthening
Peace and International Understand-
ing, to the Promotion of Human
Rights and to Countering Racism,
Apartheid and Incitement to War
(Declaration on Media)

1983 General Comment by the UN Hu-
man Rights Committee on Art. 19 of
the ICCPR

1993 UN Special Rapporteur on Protection
and Promotion of the Right to Free-
dom of Opinion and Expression

1997 OSCE Representative for the Free-
dom of the Media

1997 OAS Special Rapporteur for Freedom
of Expression

1999 Resolution of the Commission on
Human Rights on Freedom of Opin-
ion and Expression (1999/36)

2001 Council of Europe Convention on
Cybercrime and Additional Protocol
2003

2003 World Information Summit, first part,
in Geneva: Declaration on Principles
and Plan of Action

2004 Special Rapporteur on Freedom of
Expression in Africa

2005 World Information Summit, second
part, in Tunis: Tunis Commitment
and Tunis Agenda for the Informa-
tion Society

2005 Council of Europe Declaration on
Human Rights and the Internet

2006 First Internet Governance Forum
(IGF) in Athens

2011 Sixth Internet Governance Forum in
Nairobi (Kenya)

2011 General Comment No. 34 by the UN
Human Rights Committee on Article
19 of the ICCPR

“The media have a central role in
democracy to inform the public
and to scrutinise the conduct of

public affairs without fear of
being prosecuted,
sued or suppressed.”

Kevin Boyle. 2000.
Restrictions on the Freedom of Expression.
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“Sir, I do not share your views, but I would risk
my life for your right to express them.”

Voltaire (1694-1778).

GOOD TO KNOW

1. THE ROLE OF —@:o—
FREE MEDIA FOR A

DEMOCRATIC SOCIETY

Media pluralism is an indispensable element
of a pluralistic democracy. The importance of
the role of the media as a so-called “fourth
power”, besides the legislative, executive and
judiciary powers, requires also particular care
and responsibility from journalists and media
owners not to violate human rights of others
by exercising their freedoms.

®& Right to Democracy

The freedom of a particular society can easily be
determined by the freedom of the press and the
media. The first step authoritarian governments
or dictatorships usually take is to curtail or
abolish the freedom of expression and the free-
dom of the media. For the reconstruction and

rehabilitation of democratic societies after war
and conflict, a pluralistic media system which
works on the basis of respect and tolerance of
other opinions and refrains from instigation to
hatred and violence is of utmost importance.

This requires an appropriate legal framework
which assures the independence of the public
media and pluralism among the private ones
and monitors the activities of the media with
regard to the standards of objectivity, fairness
and decency.

In 2011, the Human Rights Council of the
United Nations, in its resolution 16/18 on
“Combating intolerance, negative stereotyping
and stigmatization of, and discrimination,
incitement to violence and violence against,
persons based on religion or belief” recognised
the positive role the exercise of the right to

”When war is declared,

truth is the first casualty.”

Arthur Ponsonby,
British Politician and Writer. 1928.

“Words kill first,
bullets only later.”
Adam Mihnik, Polish Writer.
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freedom of opinion and expression as well as
to information can play in strengthening de-
mocracy and combating religious intolerance.
While expressing deep concern about deroga-
tory stereotyping of religious groups (one ex-
ample in case would be Islamophobia) it does
not call for measures against defamation of
religions, which were feared to have a chilling
effect on freedom of expression by civil soci-
ety and certain governments, but recognised
“that the open public debate of ideas, as well as
interfaith and intercultural dialogue |[